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JOINT APPENDIX 


[February 28, 1961] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Daniel F. Guinan, Richard H. Guinan, 
Francis D. Guinan, and Lawrence E. Guinan 
d/b/a GUINAN REALTY COMPANY, 


) 

) 

) 

Appellants, ) 

v. Case No. 16,163 
FEDERAL COMMUNICATIONS COMMISSION, ) 
Appellee. 

) 

) 

) 


LOUIS ADELMAN, 


Intervenor. 


PREHEARING STIPULATION 
I. Counsel for appellant, appellee and intervenor stipulate and 
agree as follows: 

In the proceeding under review herein, the Commission denied 
the application of appellant for a first standard broadcast station in Mt. 
Carmel, Pennsylvania, on the ground that appellant's proposal violated 
Section 3.28 (c) of the Commission's Rules (the so-called '10% Rule'') 
and that waiver of the rule was not justified. The Commission thereupon 
granted the mutually exclusive application of intervenor for a second 
standard broadcast station in Hazleton, Pennsylvania. The questions pre- 
sented are: 

1. Whether, in determining that waiver of its rule was not 
justified, the Commission improperly disregarded (a) the provisions of 
Section 307(b) of the Communications Act and (b) relevant and material 


evidence of record. 


2. Whether the Commission's refusal to grant a waiver of its 


rule was otherwise arbitrary and capricious. 

3. Whether, assuming that the Commission's refusal to waive 
its rule was proper, the Commission erroneously failed to compare, 
under Section 307(b) of the Communications Act, the respective needs of 
Hazleton and Mt. Carmel for the service proposed. ! 
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4. Whether the Commission erred in denying appellant's peti- 
tion for reconsideration and rehearing insofar as that petition (a) re- 
quested reconsideration of the Commission's determination as to waiver 
of Section 3.28(c) of its Rules and as to Section 307(b) of the Communica-. 
tions Act, and (b) requested a reopening of the record to consider evidence 
which purported to show that Section 3.28(c) was not in fact violated by 
the proposal of appellant. 

II. Counsel for all parties further stipulate and agree as follows: 

The brief for appellant shall be served and filed on or before 
April 18, 1961; the briefs for appellee and intervenor shall be served and 
filed on or before June 5, 1961, appellant's reply brief, if any, shall be 
served and filed on or before June 26, 1961, and the printed Joint Appendix 
shall be served and filed on or before July 10, 1961. Citations to the rec- 
ord appearing in the briefs of the parties shall refer to the page numbers 
of the original record certified to the Court herein. The printed Joint 
Appendix shall contain, in addition to its own consecutive pagination, the 
original record page numbers set forth in bold type and indented in a 


manner which will render it convenient for the Court to locate the pages 


referred to in the briefs. 


Respectfully submitted, 


/s/ Max D. Paglin 
Assistant General Counsel 
Federal Communications Commission 


/s/ John P. Bankson, Jr. 
Counsel for Appellant 
Guinan Realty Company 


/s/ Stanley S. Neustadt 
Counsel for Intervenor 
Louis Adelman 


[70] 
[353] 
[March 3, 1961] 
No. 16,163 September Term, 1960 
Before: Fahy, Circuit Judge, in Chambers. 3 


_ORDER_ 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated February 28, 1961 pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been considered, 
the stipulation is hereby approved, and it is | 

ORDERED that the stipulation dated February 28, 1961 shall con- 


trol further proceedings in this case unless modified by further order of 


the court, and that the stipulation and this order shall be printed in the 


joint appendix. 


Dated: March 3, 1961 


[Released: February 19, 1958] 


[R. 69, 352] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION __ B 
Washington 25, D.C. FCC 58-123 
§4515 
In re Applications of 


LOUIS ADELMAN 
Hazleton, Pennsylvania 


Daniel F. Guinan, Richard H. Guinan 
Francis D. Guinan and 

Lawrence E. Guinan d/b as 

GUINAN REALTY COMPANY 

Mount Carmel, Pennsylvania 


Docket No. 12313 
File No. BP-11134 


Docket No. 12314 
File No. BP-11589 


ed 


For Construction Permits 
ORDER 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 12th day of February, 1958; 

The Commission having under consideration the above-captioned 
applications of Louis Adelman and of Daniel F. Guinan, Richard H. 


[69] 


[352] ‘ 


Guinan, Francis D. Guinan and Lawrence E. Guinan a/b as Guinan Realty 
Company, each for a construction permit for a new standard broadcast 
station to operate on 1300 kilocycles with a power of one kilowatt, direc- 
tional antenna, daytime only, at Hazleton and Mount Carmel, Pennsylvania, 
respectively; 

IT APPEARING, That, except as may be indicated by the issues 
specified below, both applicants are legally, technically, financially and 
otherwise qualified to operate the stations as proposed, but that the oper- 
ation of the proposals would result in mutually destructive interference; 
that the proposed operation of the Guinan Realty Company would not be in 
compliance with Section 3.28(c) of the Commission's Rules in that the 
interference which would be received from Station WFBR, Baltimore, 
Maryland would affect more than ten percent of the population within the 
proposed normally protected primary service area, and that the Guinan 
Realty Company has requested a waiver of Section 3.28(c) of the Rules; 
and 

IT FURTHER APPEARING, That, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the subject applicants were 
advised of the aforementioned interference and that the Commission was 
unable to conclude that a grant of either application would be in the public 
interest; and 

IT FURTHER APPEARING That both applicants filed a timely re- 
ply to the Commission's letter; and 


[R. 70, 353] 

IT FURTHER APPEARING, That, the Commission, after consider - 
ation of the replies, is of the opinion that a hearing is necessary, 

IT IS ORDERED, That, pursuant to Section 309(b) of the Communica- 
tions Act of 1934, as amended, the said applications ARE DESIGNATED 
FOR HEARING IN A CONSOLIDATED PROCEEDING, at a time and place 
to be specified ina subsequent order, upon the following issues: 


1. To determine the areas and populations which would receive 


primary service from the proposed operations and the availability 


{70] 
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of other primary service to such areas and populations. 

2. To determine whether, because of interference received, 
the proposed operation of the Guinan Realty Company would comply 
with Section 3.28(c) of the Commission's Rules; and if compliance 
with Section 3.28(c) is not achieved, whether circumstances exist 
which would warrant a waiver of said Section of the Rules. 

3. To determine in the light of Section 307(b) of the Communica- 
tions Act of 1934, as amended, which of the operations proposed in 


the above-captioned applications would better provide a fair, efficient 


and equitable distribution of radio service. 

4. To determine in the light of the evidence adduced pursuant to 
the foregoing issues which of the applications should be granted. 

IT IS FURTHER ORDERED, That, to avail themselves of the oppor- 
tunity to be heard, the applicants herein, pursuant to Section 1.140 of the 
Commission's Rules, in person or by attorney, shall within 20 days of the 
mailing of this Order, file with the Commission, in triplicate, a written 
appearance stating an intention to appear on the date fixed for the hearing 
and present evidence on the issues specified in this Order. 

IT IS FURTHER ORDERED, That the issues in the above-entitled 
proceeding may be enlarged by the Examiner, on his own motion or on 
petition properly filed by a party to the proceeding and upon sufficient 
allegations of fact in support thereof, by the addition of the following 
issue: 

To determine whether funds available to the applicant will give 

reasonable assurance that the proposals set forth in the application 

will be effectuated. 
FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 
Secretary 
Released: February 19, 1958 


[R. 115] 
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[R. 115] 
GUINAN REALTY CO. EXHIBIT 5 
STATEMENTS OF 
VARIOUS MT. CARMEL, 
PENNSYLVANIA RESIDENTS TAKEN 
PURSUANT TO 
307(b) ISSUE 


[R. 116] 
STATEMENT 

My name is Leo F. Palewicz, lam the Commander of Post #91 
of the American Legion in Mt. Carmel, Pa. The American Legion in 
Mt. Carmel is located at 51 West Avenue. 

I have been informed that Mr. Richard H. Guinan, Jr. of Mt. Carmel, 
Pa., together with his 3 brothers has applied for a new radio station in 
Mt. Carmel, Pa. It is my understanding that the facilities of the radio sta- 
tion are to be made available to various organizations in Mt. Carmel in- 
cluding the American Legion, for purposes of publicizing the activities of 
these organizations and informing the people of Mt. Carmel of our activities. 

The American Legion in Mt. Carmel is composed of 1125 members 
and 375 social members or a grand total of 1500 members. 

The American Legion sponsors a local baseball team which is of 
great interest to the people of Mt. Carmel and the games played by this 


team could be broadcast if the time were made available. In addition 


the American Legion in Mt. Carmel supports and backs the Boy Scouts 


of America in Mt. Carmel, the local Drum and Bugle Corps, and helps 
promote the success of the Bloodmobile which visits Mt. Carmel periodi- 
cally soliciting blood donations. 

Inasmuch as there is not a radio station in Mt. Carmel now, the 
Legion must go elsewhere in order to procure air-time to advertise and 
publicize its many activities. Presently we use the only newspaper in 
Mt. Carmel, the Item, to inform the people of Mt. Carmel of our activities. 
If a radio station were located in Mt. Carmel, we could and would avail 


ourselves of its services. 


; [R. 118] 


[R. 117] 


The American Legion will be glad to cooperate with the new radio 


station in the presentation of programs of interest to Legionnaires and the 


people of Mt. Carmel as a whole. 


‘SIGNED__/s/ .Leo F. Palewicz_ 
LEO F. PALEWICZ 
COMMANDER 
American Legion Post #91 
Mt. Carmel, Pa. 


[Jurat 22nd day of April 1958] 


[R. 118] 
STATEMENT 


My name is Rabbi Louis D. Wein. Iam the Rabbi of the Tifereth 
Israel Congregation. My Synagogue is located at 123 South Maple Street, 
Mount Carmel, Pa. 

It is my understanding that Mr. Richard H. Guinan, Jr. of Mount 
Carmel and his three brothers are planning to build a radio station in 
Mount Carmel, Pa., and that the facilities of the radio station are to be 
made available to the Jewish people of Mount Carmel. 

At the present time there are approximately 50 Jewish families here 
or approximately 200 people. 

As the Rabbi of the Tifereth Israel Congregation I can say that we 
will use the radio station to broadcast programs of interest to Mt. Carmel's 
Jewish population on such major holidays as Passover, Shabuot, Sukkot, 
and the Holy Days Rosh-Hashanah and Yom Kippur. 

In addition, I will be glad to cooperate with the radio station in the 
production of it's Prayer for the Day Program on an alternating basis with 
the other religious groups of this city. 

Signed /s/ Rabbi Louis D. Wein 


[Jurat 22nd day of April 1958] 
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[R. 119] 
STATEMENT 


My name is Al Shulski. I reside in Mt. Carmel, Pa. I am the Presi- 
dent of the Mt. Carmel Lions in Mt. Carmel, Pa. 

I have been advised by Mr. Richard H. Guinan, Jr., that applica- 
tion has been made to the F.C.C. in Washington, D. C. for a radio 
station to be built and operated in Mt. Carmel, Pa. 

It is my understanding that the program facilities of the radio 
station, which will be Mt. Carmel's only station, are to be made 
available to the civic, religious, fraternal, etc., organizations in 
this area in order to allow these various organizations to publicize 
their many varied civic and public service activities. 

The Mt. Carmel Lions has 50 members. Among our activities 
which we conduct from time to time and feel would be of interest 
to the community and should therefore be publicized are the following: 


Annual Drive for Blind Aid 

Little League Baseball 

Yearly Block Party 

Community Playgrounds and Recreation Centers 


Presently we must use the radio stations in nearby communities 
in our efforts to inform the people of Mt. Carmel of our activities. 

If Mr. Guinan and his brothers are successful in their endeavor 
to bring a radio station to Mt. Carmel, Pa., they may count on the 
support of this organization in making the radio station a truly 
community enterprise directed at the well being of all the citizens 
of Mt. Carmel, Pa. 


SIGNED: /s/ Al E. Shulski 
PRESIDENT, 
Mt. Carmel Lions 


[Jurat 8th day of May, 1958] 


[R. 120] 
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[R. 120] 


My name is Lawrence Schott, Iam the Roman Catholic Bishop 
of the Mount Carmel Deanery. I reside at the Rectory of the Church 
of Our Lady of Mount Carmel, in Mount Carmel, Pa. 

On Monday morning April 21, 1958, I was visited by Mr. 
Richard H. Guinan, Jr. of Mount Carmel, Pa., whol understand is 
one of the principals in an organization seeking to bring to Mount 
Carmel its first and only radio station. 

Mr. Guinan has requested that I enumerate certain information 
pertaining to the number of parishes in the Mount Carmel Area. 
There are presently 14 parishes in the Mount Carmel Deanery, 


all of which are within my jurisdiction. Approximately 80% of the 


population of the Mount Carmel area is Catholic. 

Mr. Guinan has offered the program facilities of the proposed 
radio station for our use. If a new radio station is constructed and 
operated in Mount Carmel it is anticipated that the services thereof 
will be utilized to broadcast events of interest and significance to 
the Catholic population of this area. For example, programs such 
as the Catholic Hour, Christmas and Easter Masses for "Shut-ins.” 
Holy Name Society Rallies, and meetings of the Womens Council 
would be broadcast. 

We shall be glad to cooperate with the ownership and manage- 
ment of the new radio station in an effort to further the religious 
well-being of Mount Carmel by the broadcasting of religious pro- 


grams of interest. 


Signed: /s/_L. F. Schott 


[R. 121] 
10 
[R. 121] 
STATEMENT 

My name is Gerald A. Beierschmitt. I am the Superintendent 
of Schools of the Mount Carmel Joint School System. My office is 
located in the Roosevelt Junior High Schoolat 4th & Vine Streets, 
Mount Carmel, Pa. 

On Monday morning, April 21, 1958, Mr. Richard H. Guinan, 
Jr. of this city paid a visit to me at my office. 

Mr. Guinan advised me that his application for a radio station 
to be located in Mount Carmel was before the F.C.C. and that within 
a short time evidence would be submitted to the F.C.C. in support 
of the application. 

I have been asked to set forth some facts concerning the Mt. 
Carmel Joint School System; and the manner and ways in which the 
schools could and would utilize the facilities of the radio station 
proposed. 

The Mt. Carmel Joint School System is composed of 4 elementary 
schools, one Junior High School, and one Senior High School. The 
total enrollment at the 4 elementary schools is 763 students. Our 
Junior High School has 400 pupils, while the Senior High School 
numbers 459 students. 

Various activities of interest to the students of the Mount 
Carmel Schools, their parents, and the public generally, are 
conducted periodically throughout the school year. Presently, if 
we desire to air any of these activities we must utilize the facilities 
of the radio station in Shamokin, Pa., which city is located to the 
west of Mount Carmel approximately 10 or 12 miles. Mount’ Carmel 
of course does not have a radio station. 


Some of the activities which would be of interest to the people 


of Mount Carmel would be the Annual Commencement and Baccalau- 


reate ceremonies; High School Operattas; local school sporting events, 


e.g. track and field meets, intra-mural basketball games, etc.; class 


[R. 123] 
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plays; the crowning of the Homecoming Queen on Homecoming Day, 
not to mention the other festivities that take place on Homecoming 
Day. 


[R. 122] 

Teacher meetings, whereat topics of interest to the people of 
Mount Carmel are discussed could be broadcast. A series of lectures 
could be devised utilizing local teachers and visiting dignitaries, 
which would be directed at the cultural development of the area, 
and would be concerned with the arts and sciences. 

The Mount Carmel Joint School System will cooperate as best 
it can with the ownership and management of the proposed radio 
station in an effort to bring to Mount Carmel high calibre programs 
of interest to the listening public. | 


Signed: /s/ Gerald A. Beletstinite 
a a OF SCHOOLS 


[Jurat 28th day of April, 1958] 


[R. 123] 
STATEMENT 


My name is Monsignor Robert J. Maher. I am the Suparin- 


tendent of Parochial Schools of the Harrisburg Diocese, which diocese 
includes the Mount Carmel, Pa. area. I reside in Harrisburg, Pa. 

It is my understanding that Mr. Richard H. Guinan, Jr. of 
Mount Carmel, Pa., in conjunction with his 3 brothers, has made 
application to the Federal Communications Commission in Washington, 
D.C.,for a new radio station to be operated in Mount Carmel, Pa, 
At Mr. Guinan's request I am furnishing the following information 
with reference to the Parochial School System in Mount Carmel; and 


the manner in which this School System will utilize the program 


[R. 123] 
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facilities of the radio station in the event Mr. Guinan and his brothers 
are successful in their efforts to provide Mount Carmel with its 
first and only radio station. 

The parochial schools play a very important role in the education 
of the young people of the Mount Carmel area, especially since an 
estimated 83% of the population of the community is Roman Catholic. 
Fach of the six parishes in Mount Carmel has an elementary school. 
There is also a Mount Carmel Catholic High School. 

The enrollment and teaching staff figures for these schools 


is as follows: 


Elementary Schools (6) approximately 1200Students, 40 Teachers 


High School | (1) approximately 400 Students, 10 Teachers 
At various times throughout the school year, the schools within 

the Parochial School System of Mount Carmel sponsor and conduct 

activities which are of interest to the community. 


[R. 124] 

With particular reference to the "Know Your Schools" program 
which has been tentatively scheduled for Wednesdays, the Parochial 
School System and its teachers will certainly be willing to cooperate 
with the station in an effort to bring to the Mount Carmel area worth- 
while programs. 

Speaking for the Parochial School System I can say that we 
look forward with great interest to the introduction of a local radio 
service in Mount Carmel and that its facilities will be utilized by 
this School System. 

Signed: /s/ Robert J. Maher 


[R. 125] 
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[R. 125] 
STATEMENT 


My name is Reverend Benjamin F. Keckler. I am the Secre- 
tary of the Mt. Carmel Ministerial Association. I reside in Mt. 
Carmel, Pa., at 129 West 2nd Street. ; 

I have been advised by Mr. Richard H. Guinan, Jr. of Mt. 
Carmel that plans are in progress to bring a first and only radio 
station to Mt. Carmel; and that in connection therewith the ‘facilities 
of the station are to be made available to all sects and denominations 
within the community. 

The Mt. Carmel Ministerial Association is an organization 
which represents the Protestant denominations in the Mt. Carmel 
area. There are 14 denominations as follows: Centennial Evangelical 
United Brethren, Ebenezer Mennonite, First Church of God, First 
Congregational, First Methodist, First Presbyterian, Grace Evangelical 
and Reformed, Grace Evangelical Lutheran, Holiness Christian, 

St. Matthews Lutheran, St. Paul Evangelical United Brethren, St. 
Stephen's Episcopal, Slovak Presbyterian, and the Zion Primitive 
Methodist. Including the Salvation Army there are 15 represented. 

Having been offered the use of the proposed radio station I 
can say that the Ministerial Association will avail itself of the 
opportunity to use the station and cooperate with it in the production 
of programs such as the Sunday morning Services for the Shut -ins 
and the Prayer for the Day. If Mr. Guinan and his brothers are 
successful in their endeavors to bring a first radio station to Mt. 
Carmel they may count on the support of the Ministerial Association 
in connection with religious programs of interest to Mt. Carmel 
listeners. 


Signed: /s/ Rev. Benjamin F. Keckler 


[Jurat 22nd day of April, 1958] 


[R. 126] 14 
[R. 126] 
STATEMENT 


My name is Charles J. Pulaski. Iam the Postmaster of Mount 
Carmel, Pa., and the Chapter Chairman of the American Red Cross 
in Mount Carmel, Pa. It is in the latter capacity that I make the 
following statements. 

I understand that a first and only radio station is to be brought 
to Mount Carmel, Pa., under the ownership and management of Richard 
H. Guinan, Jr. of Mt. Carmel, Pa., and his 3 brothers. As Chairman 
of the local Chapter of the American Red Cross I can say that the 
Red Cross looks forward with favor to the day that a radio station 
will be built and operated in Mount Carmel. Particularly is this 
true in the view of the fact that the Red Cross must go to Shamokin 
or Pottsville, Pa. in order to procure radio time to publicize Red 
Cross activities. 

An annual Drive for funds for the American Red Cross is 
conducted in Mount Carmel. If the services of a local radio station 
were available in Mt. Carmel it would not necessitate our going 
elsewhere for air time. We would use the Mt. Carmel Station. 

In the past, emergency cases have arisen in Mt. Carmel requiring 
immediate blood transfusions. The Red Cross has oftentimes been 
called upon to furnish the blood needed. Occasionally rare types of 
blood are required on very short notice. The Red Cross has no means 
presently of reaching the people of Mount Carmel on short notice to 
request donors for the type blood needed. If a radio station were 
located in Mt. Carmel the Red Cross could and would use its facilities 
to publicize the Annual Drive for funds as well as to promote the 
donation of blood. 


[R. 127] 
Signed: /s/ Charles J. Pulaski 
CHAIRM. 


z MT. CARMEL CHAPTER 
[Jurat 22nd day of April, 1958] AMERICAN RED CROSS 


[R. 128] 
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[R. 128] 
STATEMENT 


My name is William Yoder. Iam the Secretary of the Mount 
Carmel Businessmen's Association. I reside in Mount Carmel, Pa. 
On Monday, April 21, 1958, Mr. Richard H. Guinan, Jr., a 
member of the Mount Carmel Businessmen's Association visited me 
in my office at 27 E. 2nd Street, Mount Carmel. Pa., in reference 
to the application for a radio station which he, Mr. Guinan, and his 
brothers have filed with the F.C.C. for a radio station to be located 


in Mount Carmel. 


In the course of our discussion I was asked to elicit some facts, 


regarding the Businessmen's Association, its membership, activities, 
purposes, etc., and how the advent of a new radio station in Mount 
Carmel would be useful to and used by the Businessmen's Association. 

The Mount Carmel Businessmen's Association is a protective 
association sponsored by the business interests of Mount Carmel 
for the benefit of the community. Currently the membership numbers 
96. All manner of businesses are represented; grocery stores, 
jewlery stores, auto parts, department stores, banks, furniture stores, 
and drug stores, to name but a few. 

The Mount Carmel Businessmen's Association, from time to time, 
conducts various activities aimed at developing and publicizing the 
Mount Carmel area as a desirable location for doing business. To 
this end the "Goodwill Caravan" has been staged periodically to 
"drum up" interest in Mount Carmel as a good trading center. The 
Businessmen's Association has sponsored Mount Carmels entrance 
in the Pennsylvania Community Development Contest, conducted on 
a state-wide basis. It has sponsored a Fashion Show as a preliminary 
or attraction to the annual commencement of the Cancer Society's 
drive for funds in this area. 


[R. 129] 
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[R. 129] 


In addition, seasonal activities, during Eastertime, Christmastime, 
etc., in conjunction with various other civic and fraternal organizations, 
are conducted for the advancement and betterment of Mt. Carmel. 

Quite recently the Businessmen's Association sought action to improve 
the street lighting conditions in downtown Mount Carmel. 

The nature of the activities carried on by the Mount Carmel 
Businessmen's Association being what it is, much publicity devoted 
to these activities and endeavors is very much to be desired. Inasmuch 
as Mount Carmel does not have a radio station of its own, the Business- 
men's Association, when it desires to air its activities must go elsewhere, 
that is, out of Mount Carmel, in order to procure air-time. Mr. 

Guinan has offered the facilities of the proposed radio station to the 
Businessmen's Association; and if Mr. Guinan is successful in bringing 
a radio station to this community he may count on the support of this 
organization in connection with programs of public interest appropriate 
to our organization. 

It is anticipated that we will broadcast many of the events 
mentioned above, as they transpire. 

Signed: /s/ William Yoder 
WILL. YODER 
SECRETARY 


MOUNT CARMEL BUSINESSMEN 'S 
ASSOCIATION 


[Surat 28th day of April, 1958] 


TT 
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[November 10, 1958] 
[R. 181, 394] 
Before the 65624 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. FCC 58D-97 


* * * * 
Appearances 

Mr. Stanley B. Cohen of Washington, D. C. on behalf of Louis Adelman; 
Mr. George O. Sutton and Mr. Edwin J. Schafer of Washington, D. C. on 
behalf of Guinan Realty Company; and Mr. Ray Paul of Washington, D.C. 
on behalf of the Chief, Broadcast Bureau, Federal Communications Com- 
mission. | 

INITIAL DECISION OF HEARING EXAMINER J. D, BOND 


BNA A AN eS Se EO ee 


Preliminary Statement 


1. This proceeding involves the applications of Louis Adelman and 
Guinan Realty Company for construction permits for new standard broad- 
cast stations (Class III) to operate on 1300 kilocycles with power of one 
kilowatt, directional antenna, daytime only, at Hazleton and Mount Carmel, 
Pennsylvania, respectively. In its order of designation, released February 
19, 1958, the Commission noted that because the simultaneous operation 
of both stations as proposed would cause mutually destructive interference 
only one may be granted. Additionally, the order directed inquiry as to 
whether the interference which the operation proposed by Guinan Realty 
would receive from Station WFBR, Baltimore, Maryland (1300 ke, 5 kw, 
DA-1, U) would affect more than ten percent of the population within the 
normally protected contour proposed by Guinan Realty, and, if so, whether 
circumstances exist to warrant a waiver of Section 3.28(c) of the Com- 
mission's Rules. Accordingly, the applications were designated for hear- 
ing on the following issues: | 

"1, To determine the areas and populations which would receive 


primary service from the proposed operations and the availability 


of other primary service to such areas and populations. 
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[R. 182, 395] 
2. To determine whether, because of interference received, 


the proposed operation of the Guinan Realty Company would comply 
with Section 3.28(c) of the Commission's Rules; and if compliance 
with Section 3.28(c) is not achieved, whether circumstances exist 
which would warrant a waiver of said Section of the Rules. 

"3. To determine in the light of Section 307(b) of the Communi- 
cations Act of 1934, as amended, which of the operations proposed 
in the above-captioned applications would better provide a fair, ef- 
ficient and equitable distribution of radio service. 

"4. To determine in the light of the evidence adduced pursuant 
to the foregoing issues which of the applications should be granted." 
2. In its order, the Commission found each of the applicants to be 

legally, financially, technically, and otherwise qualified to construct, own, 
and operate the proposed station except as may appear from the foregoing 
issues, moreover, no party to the proceeding has challenged, questioned, 
or sought to upset the Commission's affirmative findings of basic statutory 
qualifications. Accordingly, no findings or conclusions in these areas are 
warranted by the record in this proceeding, and none are herein set out. 

A prehearing conference was held on March 27, 1958, and the evidentiary 
hearing was conducted on June 12, 1958, at which time the record was 
closed. The evidence offered was entirely in written exhibit form, in- 
cluding a joint stipulation as well as separate exhibits for each applicant, 
and all of the record evidence was received pursuant to agreements of the 
participants which were approved by the Hearing Examiner. The parties 
were allowed extended time after the closing of the hearing record within 
which to file proposed findings and conclusions, and additional time for the 
filing of reply pleadings was provided in the orders stated on the record. 
Each party filed proposed findings of fact and conclusions of law, and a 
reply pleading was filed on behalf of Guinan Realty. The evidentiary facts 
are not in dispute, although each applicant's proposed conclusions urge a 
grant to it and Bureau's pleading favors Guinan Realty. 
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Findings of Fact 
Louis Adelman 
3. Hazleton is located in the central part of northeastern Pennsyl- 


vania and in the southern portion of Luzerne County. The city 


[R. 183, 396] 
is situated on Spring Mountain which is part of the Appalachian Highlands. 
According to the 1950 U. S. Census, Hazleton had a population of 35,491 
persons and was not part of any urbanized area. At the present time, 
Station WAZL (1490 kc, 250 W, U) is the only standard broadcast station 
authorized in Hazleton. The proposed station would provide the second 
local outlet to the city. The area and population which would receive 
primary service daytime from the proposed station and the obj ectionable 
interference that would be received from other stations within the proposed 


normally protected 0.5 mv/m contour are as follows: 


Contour mv/m Population Area (sq. mi.) | 
2.0 84,648 280 | 
0.5 (normally protected) 139,645 1,090 


Interference from WFBR 11,850 120 

Interference from WBRX 1,050 14 

0.5 (interference-free) 126,745 956 
The total interference that would be received from Station WFBR and 
Station WBRX, Berick, Pennsylvania (1280 ke, 500 W, D), constitutes 
9.25% of the population and 13.4% of the area within the proposed station's 
normally protected 0.5 mv/m contour. Although the exhibits for Adelman, 
as well as the pleadings for every party, do not explicitly tabulate the 
primary services available in these zones of interference, it appears 
from maps in evidence that some stations do provide service in all parts 
thereof. 

4. The location of the proposed field intensity contours were de- 

termined on the basis of antenna radiations shown on the proposed direc- 
tional antenna pattern and ground conductivities depicted on Figure M-3 
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of the Commission's Rules. The area of objectionable interference from 
Station WFBR was determined by use of antenna radiations and ground 
conductivities indicated by that station's proof-of-performance measure- 
ments, together with ground conductivities from Figure M-3 of the Com- 
mission's Rules beyond the extent of the measurements. In the case of 
Station WBRX, computations were made on the basis of antenna radiations 
and ground conductivities as determined from Figures 8 and M-3, respec- 
tively, of the Commission's Rules. In all cases where a change in ground 
conductivity occurred along the path of a signal, the attenuation was de- 
termined by the equivalent distance method. All population data are based 
on the 1950 U.S. Census. Uniform distribution of population was assumed 
throughout minor civil divisions. Communities having populations of 
2,500 or more and urbanized areas not receiving a signal of at least 2.0 


my/m were excluded from the population counts. 


[R. 184, 397] 


5. Hazleton now receives primary service (2.0 mv/m or greater) 
from Stations WAZL at Hazleton, WARM at Scranton, WHWL at Nanticoke, 
and WILK at Wilkes-Barre, all located in Pennsylvania. The interference- 
free area within the proposed 0.5 mv/m contour receives primary service, 
0.5 mv/m or greater: in its entirety from Stations WHWL and WILK; in 
75 to 99% of such area from WARM; in 50 to 74% from WHLM, WFIL, 
WEJL, WGBI, WCNR, WRCV, and WAZL,; in 25 to 49% from WBAX, 

WBRX, WLSH, and WPTS; and in 24% or less from 9 other stations. 
Within every portion of the proposed station's daytime interference-free 
service area there are a minimum of seven primary broadcast services 
(0.5 mv/m or greater signal strength), and in portions of the area avail- 
able existing services range upward to fourteen in number. Two stations, 
WHWL and WILK, serve all of the proposed station's rural service area. 
The primary service areas of the several stations operating with non- 
directional antennas were calculated on the basis of radiations and ground 


conductivities from Figures 8 and M-3, respectively, of the Commission's 


[185] 
[398] 
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Rules. Radiations for stations operating with a directional antenna were 
obtained from proof-of-performance measurements, but ground conduc- 


tivities as shown by such measurements were not used because no mate- 


rial difference in the extent of the contours would have resulted. 


Guinan Realty Company 
6. Mount Carmel is located in Mount Carmel Township in the 


southeastern corner of Northumberland County, Pennsylvania, and is 
approximately 85 miles from Philadelphia and 43 miles from Harrisburg. 
According to the 1950 U.S. Census, the population of this city is 14,222 
persons and it is not part of any urbanized area. There is no standard 
broadeast station in Mount Carmel and the proposed station would pro- 
vide the first local transmission facility to that community. The area 
and population which would receive primary service daytime from the 
proposed station and the objectionable interference that would be received 
from other stations within the proposed normally protected 0.5 mv/m con- 
tour are as follows: 

Contour mv/m Population Area (sq. mi.) 

2.0 87,380 259 

0.5 (normally protected) 168,092 985 

Interference from WFBR2/ 37,846 377 

0.5 (interference-free) 130,246 608 


7 


-/ The proposed station would also receive interference from Station 
WBRX in an area of 12.1 square miles containing 503 persons. However, 
this interference area lies entirely within the interference area resulting 
from the operation of Station WFBR. 


[R. 185, 398] 
On the basis of the foregoing, the total loss of population which would be 
suffered by the proposed station due to interference from Station WFBR 
would amount to 37,846 persons in an area of 377 square miles. This 
loss represents 22.5% of the population and 38.3% of the area within the 
proposed normally protected 0.5 mv/m contour. Within the zone of 


[185] 
f398] 
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interference to the proposed station, primary services are provided to 
various portions thereof by 18 existing stations to the extent that every 
portion thereof has a minimum of 3 services and some portions have as 


many as 10 available services. 


”. The location of the field intensity contours in the foregoing table 


were determined on the basis of radiations as obtained from the proposed 
directional antenna pattern and ground conductivities as given on Figure 
M-3 of the Commission's Rules. The area of objectionable interference 
from Station WFBR was determined from that station's proof-of-perform- 
ance measurements in conjunction with Figure M-3 of the Commission's 
Rules beyond the extent of the measurements. The equivalent distance 
method was used to predict the distance to a contour where the signal 
traversed a path of more than one value of ground conductivity. Uniform 
distribution of population, from the 1950 U.S. Census Report, was assumed 
throughout minor civil divisions. Cities of over 2,500 persons receiving 
less than a signal of 2.0 mv/m were excluded from the population count. 

8. Only one radio station, WISL, Shamokin, Pennsylvania (approxi- 
mately 12 or 13 miles west of Mount Carmel), provides a primary daytime 
service (2.0 mv/m or greater) to Mount Carmel at this time. Cities of 
over 2,500 persons within the proposed 2.0 mv/m contour receiving only 
one primary service from an existing station and which would be provided 
with a second such service by the proposed station are: 

City. Population 

Mount Carmel 14,222 

Ashland 6,192 

Shamokin (85%) 14,347 

Atlas 3,090 

Kulpmont 5,199 

Girardville (60%) 2,318 

Edgewood-Ferndale-Fairview (10%) 875 

Marshallton 3,390 

Total 49,633 


[186] 
[399] 
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Two stations provide a signal of 2.0 mv/m or greater to the remainder 
of the population in Shamokin (15%) and Edgewood-Ferndale-Fairview 
(90%) amounting to 2,532 and 7,874 persons respectively. All of the 


above-mentioned cities are located in the state of Pennsylvania. 


[R. 186, 399] 

9. The rural area wherein the proposed station would render a 
primary service receives service (0.5 mv/m or greater) from other 
stations in the indicated proportions: 75 to 100% from WCNR and WISL; 
50 to 74% from WHLM and WHP; 25 to 49% from WBRX, WKOK, WMLP, 
WILK, WHWL, and WPPA; and less than 25% from WARC, WIP, WLBR, 
WITT, WPAM, WEEU, WARM, and WOR. There are a minimum of 3 
and a maximum of 10 primary services available to the various portions 
comprising the rural area which the station is proposed to serve. 

10. The primary service areas of the several stations were deter- 
mined from radiations listed in the "Official List for Information Setting 
Forth Notified Assignments of Standard Broadcast Stations of, the United 
States" and ground conductivities as indicated on Figure M-3 of the 
Commission's Rules except for Stations WFIL and WHLM. The primary 
service contour of Station WFIL was determined from field intensity 
measurements filed with the Commission in July, 1953 by Station WHLM 
as an amendment to its construction permit (File No. BP-8494); and the 
service of Station WHLM was derived from that station's proof - -of-per- 
formance measurements and ground conductivities as given on Figure M- 3 
of the Commission's Rules beyond the extent of the measurements. 

The Communities Involved 

11. Pursuant to Issue 3, the findings above made incidentally to the 
technical facts are here supplemented to indicate significant characteristics 
of the two communities principally involved in this proceeding. The find- 
ings here made are substantially derived from the proposed findings of 


fact and conclusions submitted on behalf of the applicants. 


[186] 
[399] 
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12. The greater Hazleton area, having a population of 51,758 per- 
sons, includes Hazleton, West Hazleton, Hazle Township, Conyngham, 
McAdoo, Weatherly, Beaver Meadows, Freeland, White Haven, Sheppton, 
and Nuremberg. The labor drawing area of Hazleton extends throughout 
the lower end of Luzerne County, as well as portions of Carbon and 
Schuylkill Counties, including a total population of 96,612 persons within 
a 15-mile radius. Luzerne County's population, according to the 1950 
U.S. Census, totals 392,241 persons. Hazleton had a retail sales volume 
ranging from $45,619,000 in 1950 to $49,770,000 in 1955. Its wholesale 
sales volume increased from $26,302,000 in 1950 to $35,237,000 in 1954. 
Bank clearings in 1955 were over $75,000,000 and bank deposits exceeded 
$88,000,000. Bank resources for the area exceeded $100,000,000, and 
Savings and Loan Association resources were more than $14,000,000. 
For the city of Hazleton itself, the Productive Industries Report for the 
year 1955, received from the State Department of Internal Affairs, shows 
a total of $12,769,800 paid in wages and salaries to 5,724 employees for 
81 establishments 


[R. 187,400] 


reporting. Hazleton, located in the anthracite coal producing region of 


the United States, has been subject to the economic problems that have 
characterized the entire anthracite area. Its people have instituted 
measures designed to revitalize its economy. Various organizations, 
such as the Industrial Development Committee, the Hazleton Industrial 
Development Corporation, and the Greater Hazleton Community-Area New 
Development Organization, Inc. have been formed to attract new business 
into the area. Sixteen new commercial or mercantile firms have located 
in Hazleton since 1950. The city is served by two railroads, two inter- 
city bus lines, seven local bus companies, four motor freight line ter- 
minals, and a class 3 airport. 

13. The city of Hazleton operates under a Commission form of 


government with a Mayor and four Councilmen elected every four years. 
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The public school system is directed by a Board of Education consisting 


of nine directors elected by the people. There are in the city's public 
school system seven kindergartens, seven elementary schools, two junior 
high schools, one high school, and a vocational school; and one elementary, 
one junior high school, and one senior high school in West Hazleton. Also, 
there are seven parochial schools, McCann School of Business, Child Care 
Center, Naval Reserve Training Center, and the Hazleton Center of the 
Pennsylvania State University. Hazleton and West Hazleton have 39 
churches, including Baptist, Evangelical, Evangelical Congregational, 
Episcopal, Greek Catholic, Jewish, Lutheran, Methodist, Presbyterian, 
Reformed and Roman Catholic faiths. Additionally, there are Christian 
Science Reading Rooms and Gospel Missions. The area is served by two 
Hazleton daily newspapers, The Standard Sentinel (morning) with a circu- 
lation of 7,464, and the Plain Speaker (evening) whose circulation is 16,249. 
Various findings proposed by Adelman pertaining to both the existing pro- 
gram service of WAZL and the proposed new station's program service 
are not adopted because the issues in this proceeding are construed by 

the Commission not to permit an evaluation of such factors. (See Courier- 
Times, Inc., 13 RR 1292.) 

14, According to the United States Census of Business, of 1954, re- 
tail establishments in Mount Carmel, Pennsylvania, numbered 222, with 
total sales of $12,108,000. In addition, 97 selected service establishments 
are located therein with total receipts of $1,005,000. In Mount Carmel 
there are 19 wholesale establishments with total sales amounting to 
$3,263,000. The city does not have a radio station of its own. It does, 
however, have a local newspaper, the Mount Carmel Item, which is pub- 
lished daily except Sundays. Civic, cultural, and fraternal organizations 
in the city include the American Legion, Lions, American Red Cross 
Chapter, Businessmen's Association, Boy Scouts, Knights of Columbus, 
Elks, Rotary, etc. Mount Carmel's Joint School System (public) is com- 
posed of six schools with an enrollment of approximately 1,622 students. 
The 
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[R. 188, 401] 


parochial school system includes seven schools with 1,600 students. 


Guinan Realty proposed various findings relating to the proposed station's 
service and its utilization by persons and organizations in the Mount 
Carmel community; such findings are not adopted for the reason stated 
at the conclusion of the preceding paragraph. 

15. By written stipulation, which was received as a joint exhibit, 
the applicants agreed that the cities of Mount Carmel and Hazleton, being 
located 25 miles apart and both within the anthracite coal mining region, 
manifest and experience economic characteristics and difficulties of 
great similiarity; great declines in the coal industry have posed for both 
communities the problem of economic redevelopment and the attracting 
of new industries. The Mount Carmel Industrial Fund, of which the man- 
aging partner of Guinan Realty Company is a director, is an organization 
which seeks to revitalize the business economy of Mount Carmel. 

Conclusions 

16. Louis Adelman and Guinan Realty Company are each seeking a 
construction permit for a new standard broadcast station (Class III) to be 
operated on 1300 kilocycles with power of one kilowatt, directional anten- 
na, daytime only, at Hazleton and Mount Carmel, Pennsylvania, respective- 
ly. The Commission found in its order designating the applications for 
hearing that each applicant is legally, technically, financially, and otherwise 
qualified to construct, own, and operate its proposed station, except as may 
appear from the issues specified herein. Because simultaneous operation 
of the proposed stations would result in mutually destructive interference, 
only one of the applications may be granted. The issues raise questions 
as to whether the operation proposed by Guinan Realty would be in compli- 
ance with Section 3.28(c), and which of the two competing proposals would 
better provide a fair, efficient, and equitable distribution of radio service 
under the requirements of Section 307(b) of the Communications Act. 

17. The operation proposed by Adelman would provide a second 


local transmission facility to Hazleton, Pennsylvania, a city of 35,491 


[189] 
[402] 
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persons; a fifth primary service to that community; and a new primary 


service to 126,745 persons residing in an area of 956 square miles. The 
rural portions of the proposed primary service area now receive primary 
service from a minimum of 7 and a maximum of 14 stations. The station 
proposed by Guinan Realty would provide a first local transmission facil- 
ity to Mount Carmel, Pennsylvania (pop. 14,222), and a second primary 
service to that city. In addition, the proposed station would provide a 
second primary service in urban areas to 35,411 persons; it would pro- 
vide primary service to a total of 130,246 persons in an area of 608 square 


miles. A maximum 


[R. 189, 402] 
of ten and a minimum of three stations now render primary service to 
the rural portions of the area within the 0.5 mv/m normally protected 
contour of the proposed station. 

18. The evidence in this proceeding shows that the operation pro- 
posed by Guinan Realty at Mount Carmel would suffer objectionable inter- 
ference to 22.5% of the population residing within the station's normally 
protected primary service, and, accordingly, the operation would not 
achieve compliance with Section 3.28(c) of the Commission's Rules. 2 
Consequently, it must first be determined whether circumstances exist 
to warrant a waiver of the rule, in re Southern Indiana Broadcasters, Inc. 
24 FCC 521, 15 RR 349. The Commission in the cited case granted a waiv- 
er of Section 3.28(c) even though the interference received by the proposed 
operation amount to 17.1% of the population, and at page 530 stated: 

"In view of Lawrenceville's size, its importance as the county 
seat of a county of 20,539 persons having no standard broadcast 
transmission facility, the fact that the Lawrenceville proposal 
would provide a first local station to the community; the fact that 
Lawrenceville now receives primary service from only two stand- 
ard broadcast stations and the proposal would add a third primary 
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£/  gection 3.28(c) states: "Upon showing that a need exists, a Class IJ, 
Il, or IV station may be assigned to a channel available for such class, 
even though interference will be received within its normally protected 
contour; Provided: (1) No obj ectionable interference will be caused by 
the proposed station to existing stations or that if interference will be 
caused, the need for the proposed service outweighs the need for the 
service which will be lost by reason of such interference; and (2) primary 
service will be provided to the community in which the proposed station 
is to be located; and (3) the interference received does not affect more 
than 10 percent of the population in the proposed station's normally pro- 
tected primary service area. However, in the event that the nighttime 
interference received by the proposed station would exceed this amount, 
then an assignment'may be made if the proposed station would provide 
either a standard broadcast nighttime facility to a community not having 
such a facility or if 25 percent or more of the nighttime primary service 
area of the proposed station is without primary nighttime service." 


([R. 190, 403] 
reception service; the fact that the proposal would provide a second 


primary service to Olney, Ill. (8,612 persons), and a part of Vincen- 


nes, Ind. (3,766 persons), making a total of 12,378 persons who 


would be provided a choice of reception service by the proposal, 
and the fact that the use of this class III facility pursuant to the 
Lawrenceville proposal will achieve the results contemplated by 
the rules, the Commission concludes that sufficient need is shown 
to warrant waiver of section 3.28(c) of the rules, and that waiver 
would be in the public interest." 
On the basis of the criteria set forth in the above case, it is concluded 
that Section 3.28(c) should be waived with respect to the operation proposed 
at Mount Carmel. Indeed, the proposal would provide Mount Carmel, a 
city of 14,222 persons, its first local transmission facility and its second 
primary service. Additionally, the proposed station would make available 
a second primary service to another 35,411 persons. 
19. A determination is now required as to which application would 
better provide a fair, efficient, and equitable distribution of radio service 


in accordance with the mandate of Section 307(b) of the Communications 


[191] 
[404] 
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Act. The operation proposed by Adelman would provide the fifth primary 


service and the second local transmission facility to the city of Hazleton, 
and a new primary service to a total of 126,745 persons. By contrast, the 
station proposed by Guinan Realty would provide a first local outlet to 
Mount Carmel, a second primary service to that community, a second 
primary service to 49,633 persons in communities of over 2,500 persons 
including Mount Carmel, and a new primary service to a total of 130,246 
persons. Whereas Adelman's proposal would provide the eighth to fif- 
teenth primary service to portions of the rural area within its proposed 
0.5 mv/m contour, the station proposed by Guinan Realty would provide a 
fourth to an eleventh such service to portions of the rural area within its 
primary service area. The foregoing demonstrates that there is a greater 
need for the service which would be furnished by the proposed station at . 
Mount Carmel than that proposed for Hazleton, and that a grant to Guinan 
Realty would result in a more efficient, fair, and equitable distribution of 
radio service. 

20. The parties will recognize, and it should be here stated, that 
the foregoing conclusions are substantially constituted of the proposed 
conclusions submitted by Bureau counsel; they are adopted because the 
facts of record and the law applicable here support them. It is pointed 
out that careful consideration has been given to the contentions advanced 
in the pleadings submitted on behalf of the 


[R. 191, 404] 
applicants. Indeed, the attorneys for the applicants so extensively and 
ably developed the legal points and precedents pertinent to a decision in 
this proceeding that a meticulous recitation and disposition of those mani- 
fold arguments would unduly and needlessly burden the content of this 
Initial Decision. Accordingly, the succinctly stated conclusions proposed 
by Bureau counsel were adopted because the precedent afforded in the 


Commission's opinion in the Southern Indiana case -- in which earlier 
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related decisions were illuminatingly discussed -- clearly points to the 
ultimate conclusion hereinabove stated. Nevertheless, with an expressed 
intent not to impair the manifested value of stare decisis, references are 
hereinafter made to some of the points urged by the applicants which 
were fully weighed although they were not explicitly discussed above. 

21. The conclusion that a waiver of Section 3.28(c) of the Commis- 
sion'’s Rules should be granted to Guinan Realty was independently (not 
comparatively) derived as a threshold proposition despite the 22.5% non- 
served population figure because the magnitude of the indicated ineffi- 
ciency is outweighed in importance to the public interest by the affirmative 
values of the broadcast service proposed, i.e., a first transmission facil- 
ity in the relatively large city of Mount Carmel, a second -- hence a first 
opportunity to choose -- primary reception service for residents of that 
city, as well as for more than 35,000 urban residents in other cities, and 


an additional (4th to 11th) primary service to 130,000 persons in the Mount 


3 . : F les 
Carmel area.— The considerations expressed in the Commission's Re- 


port and Order upon the adoption of Section 3.28(c) of the Commission's 
Rules (10 RR 1595 and 1600a), as well as in the Reilly and Newman cases 
(24 FCC 257 and 12 RR 210 and 211; see also Radio Atlanta, Inc. v. FCC, 
240 F. 2d 33, 14 RR 2070), are consistent with the judgment criteria here- 
in applied. It is recognized that Guinan Realty's 22.5% figure more great- 
ly exceeds the 10% tolerance than did the 17.1% allowed in Southern Indi- 
ana and the 15.4% not waived in Reilly and the 15% deemed acceptable in 
Newman; but the mathematical delineations, percentagewise or quantita- 
tively, do not alter the balance of the principles herein weighed to judge 
what will best serve the public interest. It is noted that, unlike the Law- 
renceville community involved in Southern Indiana, Mount Carmel is not 
a county seat or within a county without broadcast facilities; but Mount 
Carmel’s population is more than twice as great as that of Lawrenceville, 
and the existing services were two at Lawrenceville whereas only one is 
available at Mount Carmel; also, the urban populations to receive a sec- 
ond primary service are 12,378 at Lawrenceville and 49,633 at Mount 
Carmel. Although the 
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2/ The record shows, but it is not herein found or considered decision- 
ally significant, that about 10,000 urban residents of the area will be pro- 
vided with a third primary broadcast service. 


[R. 192, 405] 
interference-free service populations are respectively 223,000 and 
130,000 at Lawrenceville and Mount Carmel, it does not follow that a 
significantly less efficient use of the regional frequency is here proposed; 
the proposals involve vastly different areas, terrains, frequencies, facil- 
ities, and population distributions. In summary, these factors are not 
persuasive that the Guinan Realty proposal here falls short of demonstra- 
ting the unusual circumstances that justify in the public interest a waiver 
of the 10% provisions of Section 3.28(c) of the Commission's Rules. 

22. The conclusion that the Guinan Realty proposal should be pre- 
ferred over the Adelman proposal under Section 307(b) of the Act rests 
heavily, but not entirely, on the importance of providing a first transmis- 
sion facility to the populous city of Mount Carmel, this conclusion is 
not inconsistent with the stated and applied precedents and principles 
set out in Huntington Broadcasting Co., 6 RR 569; North Plains Broad- 
casting Corp (KDDD), 7 RR 93; Vermilion Broadcasting Corp., 7 RR 593; 
and Plainview Radio, 24 FCC 405. The evaluations of the criteria here 
made are consistent with the Southern Indiana case and with the numerous 
cases that follow and emphasize the principles expounded in Lawton-Ft. 
Sill Broadcasting Co., 7 RR 1216 (1952). To the extent that efficiency of 
operations constitutes a comparative factor, it may be noted that the 
Mount Carmel proposal, despite its greater percentage deficiency, will 
afford primary service to 130,000 persons, whereas the Hazleton pro- 
posal would serve 126,745 persons; the fact that the respective service 
areas are 608 and 956 square miles is not here pertinent to ascertain- 
ment of public interest needs. Additional elements of comparative effi- 


ciency favoring Mount Carmel are found in: its proposal to afford a 


first opportunity for choice of services, i.e., a second primary service, 


192 
405 


32 


to 49,633 persons, whereas at Hazleton four or more services are avail- 
able to all residents of the area proposed to be served; and the non-urban 
population that would be served from Hazleton have between 7 and 14 
primary services available, whereas at Mount Carmel the available serv- 
ices range between 3 and 10 in number. The importance of the foregoing 
factors is not exhausted by weighing some facets thereof to reach the 
affirmative determination that Guinan Realty should be accorded a waiver 
of the 10% rule. Instead, these factors that bear on an exemption from 
the rule's measurement of allocation efficiency must also be weighed to 
discern comparatively the elements of fairness and equity of allocations 
which are equally directed by Section 307(b) of the Communications Act. 
23. Consideration has been given to the economic facts set out in 
the findings, as well as to the substantially different urban populations of 
the two cities; no ultimate advantage here inures to Hazleton because the 
need for the proposed station is clearly greater at Mount Carmel which 


has no locally situated broadcast station, one 


[R. 193, 406] 
primary service, and one daily newspaper, whereas Hazleton has an ex- 
isting broadcast station, three additional primary services, and two daily 
newspapers for dissemination of news within and to the community's resi- 
dents. Upon consideration of all the facts of record and of the matters 
presented in the pleadings on behalf of the parties and particularly the 
matters hereinabove discussed it is concluded that a grant of the Guinan 
Realty application would better serve the public interest, convenience, 
and necessity. 

IT IS ORDERED, this 6th day of November, 1958, that, unless an 
appeal to the Commission from this Initial Decision is taken by any of the 
parties or the Commission reviews the Initial Decision on its own motion 
in accordance with the provisions of Section 1.153 of the Rules, the appli- 
cation of Daniel F. Guinan, Richard H. Guinan, Francis D. Guinan, and 


Lawrence E. Guinan, d/b as Guinan Realty Company for a construction 
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permit for a new standard broadcast station to operate on 1300 kilocycles 
with power of one kilowatt, directional antenna, daytime only, at Mount 
Carmel, Pennsylvania, IS GRANTED; and, IT IS FURTHER ORDERED, 
that the application of Louis Adelman for use of the same facilities at 
Hazleton, Pennsylvania, IS DENIED. 


/s/ J.D. Bond 
J. D. Bond 
Hearing Examiner 
Federal Communications Commission 
Released: November 10, 1958 
and effective 50 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. 


[April 12, 1960] 


[R. 234, 415] FCC 60-345 


* * + 86456 
DECISION 


By the Commission: Commissioners Ford, Chairman; and Bartley 
absent; Commissioner Cross dissenting. 


1. Louis Adelman (Adelman) and Daniel F. Guinan, Richard H. 
Guinan, Francis D. Guinan, and Lawrence E. Guinan, d/b as Guinan Re- 
alty Company (Guinan) seek construction permits for new standard broad- 
cast stations at Hazleton and Mount Carmel, Pennsylvania, respectively. 
The history of this proceeding need not be repeated here for it has been 
set forth in detail in the Initial Decision of Hearing Examiner J.D. Bond 
which was released on November 10, 1958. The Hearing Examiner pro- 
posed therein a grant of the application of Guinan. Exceptions to the 
Initial Decision and a brief in support thereof were filed by Adelman, 
and Guinan filed a reply brief to such exceptions. Oral argument was 
heard before the Commission en banc on September 18, 1959, in which 
all parties participated. Guinan and the Broadcast Bureau agree with 
the findings and conclusions made by the Examiner, while Adelman urges 
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that the Initial Decision must be reversed and a grant made of his appli- 
cation. The Commission's rulings on Adelman's exceptions are set 
forth in the appendix attached hereto. 

2. The findings of fact in the Initial Decision are adopted with the 
exception of findings 11 through 15 which are deleted since they are un- 
necessary in view of the decision reached herein. 

3. Conclusions 16 and 17 of the Initial Decision are adopted, and 
conclusions 18-23, inclusive, together with the ordering clause, are de- 
leted. 


[R. 235, 416] 
As the findings indicate, Guinan's proposed daytime only operation would 
receive objectionable interference affecting 22.5% of the population and 
38.3% of the area within the normally protected primary service area. 
Insofar as a proposed daytime only operation is concerned, this would be 
the deepest encroachment upon Section 3.28(c). Compelling circumstances 
must be presented in order to persuade us that a waiver of Section 3.28(c) 
would be justified, and we do not find those circumstances in this proceed- 
ing. In reaching this conclusion, the Commission has given the most 
careful consideration to the Hearing Examiner's thorough and able treat- 
ment of the problem, but, for the reasons to be detailed, we cannot agree 
that a waiver is dictated either by our opinion in Southern Indiana Broad- 
casters, Inc., 24 FCC 521, 15 RR 349, or by all of the facts in the case. 

4. A wavier of Section 3.28(c) will be granted only in unusual cir- 
cumstances in which it is clearly demonstrated that the public interest 
requires such exceptional action, In the Matter of Amendment of Section I 
of the Standards of Good Engineering Practice Concerning Standard Broad- 
cast Stations, 10 RR 1595. Section 3.28(c) imposes a more strict standard 
upon daytime than nighttime proposals in view of the fact that the excep- 
tions stated in the rule apply only to nighttime operations. The four most 
recent cases wherein we have had occasion to examine aspects of the ten 


percent rule insofar as proposed daytime operations are concerned are 
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Lawrence A. Reilly, et al., 24 F.C.C. 257, 14 RR 985, Southern Indiana 


‘Broadcasters, Inc., supra, Huntington-Montauk Broadcasting Co., Inc., 
25 F.C.C. 1309, 16 RR 173 and South Kentucky Broadcasters, 28 F.C.C. 
175. In Reilly, Huntington-Montauk and South Kentucky, requests for 
waiver of the provisions of Section 3.28(c) were denied. Reference may 
be made to those decisions for an understanding of the underlying rea- 
sons which resulted in the denial of the requests for waiver. Southern 
Indiana, on the other hand, permitted waiver of Section 3.28(c) where 
17.1% of the population within the proposed station's normally protected 
primary service area would not receive service from such station. 

5. Southern Indiana is relied upon by the Examiner as "precedent 
. . . [which] clearly points to the ultimate conclusion . . .” that Guinan's 
application should be granted. Guinan and the Broadcast Bureau also 
placed emphasis upon that decision in support of their positions that a 
grant of the Guinan application would serve the public interest. Although, 
in certain respects, there are factual similarities in the Lawrenceville and 
Mount Carmel proposals, substantial differences exist which present 
distinguishable features and emphasize the important of deciding each 
request for waiver of the rule on the basis of all the facts present in that 
case. Of paramount importance is the fact that the Lawrenceville pro- 
posal contemplated a primary service to 93,000 persons and 4775 square 
miles more than is contemplated by the Guinan proposal while suffering 
appreciable less interference. Of the relatively small area within Guinan's 
normally protected 0.5 mv/m contour (985 square miles), 377 square 
miles of area and a population of 37,846 persons would not receive serv- 
ice from Guinan's proposed station because of interference. . 

Moreover, we note that the Mount Carmel interference area is 
served by substnatially fewer services than was provided to the inter - 
ference area in the Lawrenceville proposal. Lawrenceville was a close 
and difficult case, but the Guinan proposal, with the appreciably greater 
received interference and substantially smaller population and service 
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area would be so inefficient that the fact that Mount Carmel is signifi- 


cantly larger than Lawrenceville, and the other favorable 


[R. 236, 417] 
factors, simply fail, in the Commission's opinion, to warrant a waiver 
of the Rule. It may also be noted that this less efficient operation would 
be achieved with twice as much power (1 kw) as proposed in Lawrence- 
ville (500 watts). The interference which would be caused to Guinan's 
proposal would be more than two times as great as the allowable maxi- 
mum contemplated by the Rule. In these circumstances, if the policy re- 
flected by the Rule is to be safeguarded, a more convincing showing in 
support of a waiver must be made than we now have before us. 

6. Since we have found and concluded that a waiver of Section 
3.28(c) in the circumstances here existing is not warranted with respect 
to the Guinan application, this application must be denied. At the time of 
designation, Adelman was found to be legally, financially, and technically 
qualified to construct and operate his proposed station. A grant to Adel- 
man would serve the purposes of Section 307(b) of the Communications 
Act of 1934, as amended, and would be in the public interest. A compari- 
son between Adelman and Guinan on Section 307(b) grounds is unnecessary 
in view of the denial of Guinan's application for failure to comply with 
Section 3.28(c). 

ACCORDINGLY, IT IS ORDERED, this 8th day of April, 1960, that 
the application of Louis Adelman for construction permit for a new stand- 
ard broadcast station at Hazleton, Pennsylvania IS GRANTED, and the 
application of Daniel F. Guinan, Richard H. Guinan, Francis D. Guinan 
and Lawrence E. Guinan, d/b as Guinan Realty Company for construction 
permit for a new standard broadcast station at Mount Carmel, Pennsyl- 
vania IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 
Released: April 12, 1960 


SEE 
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[April 22, 1960] 
[R. 288, 419] FCC 60-414 
* * 87185 
ORDER 

At a session of the Federal Communication Commission held at 
its offices in Washington, D. C. on the 20th day of April, 1960; 

IT APPEARING, That the Commission's decision in the above- 
entitled proceeding adopted April 8, 1960 and released on April 12, 1960 
(FCC 60-345, Mimeo No. 86456) should be corrected by deleting the sixth 
sentence of paragraph 5; : 

IT IS, THEREFORE, ORDERED, That the above aesenied decision, 
released April 12, 1960 IS CORRECTED in the respect noted. 

FEDERAL COMMUNICATION COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: April 22, 1960 


[Filed May 11, 1960] 
[R. 420] 


* * * 


PETITION FOR RECONSIDERATION, 
STAY OF ORDER, AND REHEARING 


* * * 


[R. 421] 
* * * * * 
2. Very shortly after the release of the Commission's Decision 
and Order of April 8, 1960, reversing the Hearing Examiner, which 
ordered that the application of Louis Adelman was granted and the appli- 


cation of Guinan was denied, Guinan requested their legal and engineering 


counsel to make a thorough study of the legal and engineering aspects of 
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the Commission's Decision and Order of April 8, 1960, and to make rec- 
ommendations with respect to further actions to be taken on their behalf. 
Accordingly, such studies were conducted. The results 


[R. 422] 

of the engineering studies disclosed a material difference in the distances 
of the 25 microvolt contour of Station WFBR, as set forth by the measure- 
ments in Adelman's Exhibit 2, and the calculated distances of the WFBR 
25 microvolt contour, based upon the Commission's method of calculation 
and the conductivity values indicated in the FCC Figure M-3 Conductivity 
Map, as set forth in Guinan's Exhibit 6. Whereupon, engineering counsel 
for Guinan recommended that field strength measurements be made ona 
radial running from WFBR through the location proposed by Guinan and 
the extent of the WFBR 25 microvolt contour be definitely established (see 
Appendix A attached hereto and made a part hereof). The result of defin- 


itely establishing by measurements the location of the WFBR 25 micro- 


volt contour brings to light a material and substantially different set of 
facts from those contained in the record in this proceeding (Guinan Ex- 
hibit 6) upon which the Examiner and the Commission relied in the de- 
termination of the issues in this case. Indeed, this newly discovered evi- 
dence is so material and substantial that it will cause a complete reversal 
of the findings and conclusions of the Commission in its Decision and Order 
of April 8, 1960, purporting to grant the Adelman application and deny the 
Guinan application. These measurene nts definitely establish that there 

is no violation of the 10% Rule (Section 3.28(c)) involved in the Guinan pro- 
posal. In addition to this newly discovered evidence, a re-check by Guin- 
an's consulting engineer of the population within the half millivolt contour 
of Guinan's proposed station at Mount Carmel has resulted in the discovery 
of an inadvertent error which materially and substantially affects the num- 
ber of people within this contour, the number of people within the inter - 
ference area, and the resultant number of people who will be within the 


interference-free contour of the Guinan station (see Appendix A p. 3 
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& Exhibit 4). Knowing that these matters all have a material and perti- 
nent bearing on the facts upon which a Commission decision must rest, 
Guinan refuses to suppress this evidence. Instead, Guinan respectfully 
requests that they be given the opportunity at a rehearing to submit same 
in proper evidentiary form, so that the Commission may have complete, 


correct 


[R. 423] 
and factual evidence (measurements) upon which to predicate a proper 
decision. There can be no doubt as to the decisional value of this evi- 
dence. Nor can there be any doubt that the proper consideration of this 
evidence will cause a substantial change and reversal of the theory applied 
by the Commission in its Decision of April 8, 1960, in denying the Guinan 
application and granting the Adelman application. The 10% Rule, Section 
3.28(c), will not be involved. These matters have a material bearing upon 
the public interest, which demands that proper consideration be given 
thereto. The reconsideration and rehearing, as requested by Guinan, 
will not cause any lengthy delay, as Guinan will be ready to submit these 
measurements in proper evidentiary form within a reasonably short peri- 
od after being permitted to do so. Neither will a change in the issues in 
the case be necessary, since Issue No. 1 fully encompasses the production 
of such evidence. The public interest, therefore, requires that the Com- 
mission reconsider its Decision and Order of April 8, 1960, stay the ef- 


fect thereof, reopen the record, and remand this proceeding to the Exam- 


iner for the introduction of further evidence under the Issues heretofore 


designated by the Commission. 


* * * 


[R. 424] 


* * * * * 


4, In this proceeding, Guinan produced through his consulting 


engineering evidence relating to "the areas and populations which would 
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receive primary service from the proposed operation and the availability 
of other primary service to such areas and populations" as required by 
Issue No. 1 inthis proceeding. (Order of Designation released February 
19, 1958.) This evidence was introduced in evidence as Guinan Exhibit 
No. 6. As set forth in Exhibit No. 6, Page 3, "All computations herein 
have been made in accordance with the F.C.C. Standard Broadcast Tech- 
nical Standards of Good Engineering Practice." * * * "Conductivities 
have been taken from F.C.C. Figure M-3. Where signal paths cross 
through different conductivities, the equivalent distance method was used 
to produce contour distances." This method of computation is recognized, 
approved and reflects the opinion of the Commission in all matters in- 
volved as set forth in Sections 3.181 and 3.183, pp. 271-281, Standard 
Broadcast Technical Standards, 1 RR 53:271-281. The method used 

by Guinan's consulting engineer was not a foreing, obselete or self- 
generated method of determing the information required by Issue No. 

1 in this proceeding. Guinan relied upon the Commission's recognized 
and accepted method of calculating and determining these facts. 

5. Because Mount Carmel did not have a local standard broad- 
cast transmission facility and the competing applicant, Adelman, 
proposed a second standard broadcast transmission facility in Hazleton, 
Guinan relied upon Footnote 4 of the Commission's Report and Order 
adopted August 4, 1954, which 


[R. 425] 
Order incorporated Section 3.28(c) into the Rules and Regulations 


of the Commission. Footnote 4 thereto reads as follows: 


"Tt ig pointed out, however, that under Section 1.361(c), 


the Commission permits the filing of an application in conflict 
with a rule when accompanied by a petition for waiver of the 
rule in question. Section 1.361(c) applies to the rule adopted 
herein. But as with other rules, waivers will be granted only 


in unusual circumstances in which it is clearly demonstrated 
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that the public interest requires such exceptional action." 
Guinan requested the waiver of this Rule, since the waiving of the Rule 
and the granting of the first broadcast transmission facility to Mount 
Carmel would be in the public interest, convenience and necessity. Guin- 
an further relied upon the often enunciated policy of the Commission of 
providing a first local transmission facility to every community of sub- 
stantial size wherever possible. Finally, Guinan further relied upon the 
Commission's carrying out the provisions of Section 307(b) of the Com- 
munications Act of 1934, as amended. Thus, in producing the evidence 
required by Issue No. 1 in this proceeding, Guinan relied only upon meth- 
ods of calculation recognized by the Commission as reflecting the opinion 


of the Commission in all matters involved, the enunciated policies of the 


Commission, and the pertinent regulations of the Commission and provis- 


ions of the statutes involved. 
* * 


[R. 426] 

8. Immediately subsequent to the release of the Commission's 
Decision and Order of April 8, 1960, a study of the pertinent factors in- 
volved therein was conducted on behalf of Guinan (Appendix A, p. 2). 
This study revealed a substantial discrepancy between the extent of the 
WFBR 25 microvolt contour as measured by the engineer for Adelman 
(Adelman Exhibit 2) and the distance to which this contour would extend 
as calculated by the engineer for Guinan using the applicable recognized 
methods set forth in the Commission's Rules (Guinan Exhibit 6). Where- 
upon, field strength measurements were made of the WFBR signal along 2 
radial from Baltimore in the direction of Mount Carmel, Pennsylvania. 


These measurements establish conclusively: 


[R.427] 
A. That the methods of computation set forth in the Standard 
Broadcast Technical Standards, Section 3.181 et seq., and particularly, 
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the Conductivity Map, Figure M-3, are totally inapplicable to the propagation 
conditions which actually exist between the location of Station WFBR and 
Mount Carmel, Pennsylvania. 

B. That these measurements reveal that, in this proceeding, 
neither the Examiner nor the Commission can rely upon or make accurate 
findings and conclusions on evidence which is based upon propagation con- 
ditions and calculations made in accordance with the pertinent provisions 
(Section 3.181 et seq.) of the Standard Broadcast Technical Standards of 
the Commission; 

C. That these measurements further reveal that there will not 
be any violations of Section 3.28(c) of the Commission's Rules as a result 
of the operation of the station as proposed by Guinan; 

D. Thus, the only obstacle and objection raised by the Commis- 
sion to the granting of the Guinan application now becomes, in fact, incon- 
trovertibly non-existent; and 

E. Appendix A, Exhibit 6, shows that the total population within 
Guinan's proposed half millivolt contour which will receive objectionable 
interference will be only 9.87%, instead of the 22-1/2% as heretofore cal- 


culated in Exhibit 6. 
* 


[R. 438] 


APPENDIX A 


[R. 439] 
AFFIDAVIT 


City of Washington - 


District of Columbia: 


Richard S. Duncan, being duly sworn, on his oath states that he is 
an experienced and qualified radio engineer, whose qualifications are a 


matter of record with the Federal Communications Commission, that he 
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is a registered professional engineer in the District of Columbia and 
that he is a radio engineer with the firm of James C. McNary, National 
Press Building, Washington, D. C.; that the field intensity measurements 
herein were made by him; the attached data have been prepared by him 


and that the same are true of his own knowledge, except as to such mat- 


ters as are based on information or belief, and as to such statements, 


he believes them to be true. 
/s/ Richard S. Duncan 
[Jurat] 


[R. 440] 
APPENDIX A 


ENGINEERING STATEMENT 
ON BEHALF OF 
GUINAN REALTY COMPANY 


MT, CARMEL, PENNSYLVANIA 

Subsequent to the Commission's decision in Docket 12314, denying 
the application of Guinan Realty Co., for a new station in Mt. Carmel, 
Pennsylvania, and granting the application of Louis Adelman for similar 
facilities in Hazleton, Pennsylvania, Guinan Realty Co. requested an 
engineering study of this decision and of the evidence in the record. 

It was noted from measurements filed by Adelman that the WFBR 
0.025 mv/m contour was substantially closer to the WFER transmitter 
than would be indicated by theoretical calculations. From this it was 
assumed that a similar condition might exist in the Mt, Carmel area. 
This resulted in a recommendation to the applicant that field intensity 
measurements be made to determine the facts which would actually exist 
with respect to the interference to the Guinan proposal from the dominant 
source of co-channel interference, WFBR, in Baltimore. 

Field intensity measurements were performed along a radial extend- 
ing from WFBR in the direction of Mt. Carmel upon acceptance of the 
recommendation. The measurements were made in accord with the 
Standard Broadcast Technical Standards of the FCC, extending from 
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Baltimore in the direction of Mt. Carmel to the point at which co-channel 
interference, producing variations in the field meter indications, some- 
times known as swinging measurements, was noticed. This point was at 
a distance of 80.1 miles from WFBR, at which the measured field intensity 
was 0.072 mv/m. By the equivalent distance method, the distance to the 
WFBR 0.025 mv/m contour was determined to be 120.8 miles. The dis- 
tances to the WFBR 0.025 mv/m contour in directions tangent to the 
Guinan 0.5 mv/m contour, as proposed, were determined by adjusting 
the inverse-distance field intensity from WFBR according to the measured 
directive antenna pattern and using the same conductivities as were en- 


countered along the path along which measurements were made. 


[R. 441] 
These distances were found to be 118.5 miles and 117.5 miles 
along paths bearing 14.5° and 355.0° true, respectively. The swinging 


measurements were plotted and are tabulated in the accompanying data, 
put were not used in any way in the computation of the distances to the 
0.025 mv/m contour of WFBR. The equipment used in making the measure- 
ments was an RCA Type WX-2-A field intensity measuring set calibrated 
in June of 1959. The certificate of calibration is included herewith as 
Exhibit 1. The reference curves are shown herewith as Exhibit 2 and 
the plot of field intensity vs. distance as. Exhibit 3. Maps of points of 
measurement are included as Exhibit 3Ay~ 

The area of interference to the proposed Mt. Carmel station was 
then determined using the WFBR 0.025 mv/m contour as obtained from 
the above measurements, and the proposed Mt. Carmel 0.5 mv/m con- 
tour as shown in the "Engineering Testimony for Guinan Realty Co." 
dated May 1958, in Docket 12314. This area is shown on Exhibit 4 here- 
with. The population within the proposed Mt. Carmel 0.5 mv/m contour 
was recounted. This count revealed no change in the population within the 
2.0 mv/m contour, but appeared to be 4.2% smaller for the 0.5 mv/m 


contour than that shown in the data previously submitted. Investigation 
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showed this to be due to the fact that the Boro of Danville, in Montour 
County was inadvertently permitted to remain in the total population 
figure. After removal of this city from the total count within the 0.5 
mv/m contour, the two counts were found to agree within 0.1%. ‘In sup- 
port of the above minor change, there is submitted herewith a complete 
detailed breakdown of the population count by minor civil divisions, 
marked Exhibit 5. The population and area summary is shown in Exhibit 
6. No other changes were required in distances to contours or population 


within these contours. 


[R. 465] 
EXHIBIT 6 
POPULATION AND AREA SUMMARY 
PROPOSED MT. CARMEL STATION 
GUINAN REALTY COMPANY 
MT. CARMEL, PENNSYLVANIA 


Area 
Contour (sq.mi) Present Population Percent 


1.0 v/m No change 

25 mv/m No change 

5.0 mv/m No change 

2.0 mv/m | No change 

0.5 mv/m 100 160,972 : 

Interference from WFBR 20.2 15,385 9.56 

Interference from WBRX 12.1 1.2 503 0.31 

Total received interference 211.1 21.4 15,888 9.87 

Interference-free 786 79.8 145,054 90.13 
All population data was taken from the U. S. Census of 1950. Where 

contours crossed minor civil divisions, uniform density of population was 

assumed. As shown in Exhibit 4 cities of 2500 or more, located between 


the proposed 0.5 mv/m and 2.0 mv/m contours were not considered as 
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receiving service. Areas as shown in the above summary were deter- 


mined by a polar planimeter. 


[July 1, 1960] 
[R. 240, 526] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. FCC 60-752 


89790 
In re Applications of 


LOUIS ADELMAN 
Hazleton, Pennsylvania 


Docket No. 12313 
File No. BP-11134 


Daniel F. Guinan, Richard H. Guinan, 
Francis D. Guinan, and Lawrence E. 
Guinan, d/b as 


GUINAN REALTY COMPANY 
Mount Carmel, Pennsylvania 


Docket No. 12314 
File No. BP-11589 


ae ee ee ee ed 


For Construction Permits 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Ford, Chairman; and Bartley absent; 
Commissioner Cross dissenting. 
1. A decision was released in the above-captioned proceeding on 

April 12, 1960 (28 F.C.C. 432, 18 RR 97) wherein the application of Louis 
Adelman (Adelman) was granted, and the application of Guinan Realty 
Company (Guinan) was denied since waiver of Section 3.28(c) of the Com- 
mission's Rules was concluded not to be warranted, Guinan filed on May 


11, 1960 a petition for reconsideration, stay or order, and rehearing di- 


rected to the above-described decision. Oppositions thereto have 


been filed by Adelman and the Chief of the Commission's Broadcast Bu- 
reau. Disposition will be made herein only of the motion for stay. 
2. Guinan alleges that basic errors in the decision are: (a) the 


erroneous deletion of findings 11 through 15 and conclusions 18 through 
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23 of the initial decision; and (b) failure of the Commission to give prop- 
er consideration to Section 307(b) of the Act. It is asserted that when 
"newly discovered evidence" in the form of actual measurements taken 
since the release of the decision and the discovery of an inadvertent 
error as to the population within the 0.5 mv/m contour of the proposed 
station are considered, there is every probability that the Commission 


will reverse its decision. Irreparable injury is claimed by Guinan in that 


the Commission's decision is allegedly erroneous and is based upon er- 


rors of fact and law. 


> 


=/ gection 1.12(b) of the Commission's Rules provides that the Com- 
mission will not consider a request for any stay which has not been filed 
in a separate pleading. Guinan failed to comply with this provision in 

his first filed pleading. Some two weeks after the period for filing a peti- 
tion for reconsideration expired, Guinan filed a separate pleading request- 
ing stay. Since the stay request, although not in proper form, was brought 
to our attention within the 30-day period permitted, we will waive our rule 
and consider the stay on its merits. 


[R. 241, 527] 

3. Irreparable injury to the public interest is asserted in the fol- 
lowing respects: (a) if Adelman proceeds with construction and operation 
of his proposed station, and this case is remanded to the Examiner as re- 
quested, considerable time might occur before another final decision is 
rendered; (b) the public in Hazleton would then be provided with a fifth 
urban service, while the people in the Mount Carmel area would be denied 
the opportunity of receiving their second such service; (c) the granting of 
additional rural service in the Hazleton area and consequent denial of 
such service in the Mount Carmel area would likewise result; and (d) 
“should the Commission reverse this situation, .. . an irreparable injury 
to the public would result in both areas." Guinan contends also that Adel- 
man should not be permitted to make expenditures for which no adequate 
remedy at law exists in the face of the probability that the Commission's 


decision will be reversed when it considers the facts which will actually 
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exist. For these reasons, Guinan submits that it is paramount that the 
Commission's decision be stayed and the status quo be maintained until 
the Commission can permit the present errors to be corrected, and pre- 
dicate the final decision thereafter upon the facts as they will actually 
exist, instead of upon inapplicable estimates based upon non-existent 
conditions of propagation. 

4, We have given careful consideration to Guinan's request for 
stay. It is our conclusion that the request for stay must be denied. Guin- 
an has failed to show irreparable injury to itself or to the paramount pub- 
lic interest, and it has failed to show a reasonable likelihood of prevailing 
on the merits of its petition for reconsideration. Regarding Guinan's con- 
tention with respect to expenditures which will be made by Adelman, it 
should be mentioned that Guinan's petition for reconsideration and re- 
hearing will receive full consideration irrespective of any expenditures 
made by Adelman in the construction of his station. 

ACCORDINGLY, IT IS ORDERED, That the request for stay filed 
on May 11, 1960 by Guinan Realty Company IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple, 
Acting Secretary 


Adopted: June 29, 1960 
Released: July 1, 1960 


[December 14, 1960] 


[R. 242, 528] FCC 60-1437 
; : . . 97389 


MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Ford dissenting and issuing a statement 
Commissioner Cross dissenting; Commissioner 
King not participating. 
1. The Commission, on April 12, 1960, released its decision 1/ 


in the above-captioned proceeding, granting the application of Louis 


ir 


49 
Adelman (Adelman) for a new standard broadcast station at Hazleton, 
Pennsylvania, and denying the application of Guinan Realty Company 


(Guinan) for a similar facility at Mount Carmel, Pennsylvania. ‘A petition 
for reconsideration and rehearing of the decision, filed by Guinan on May 


11, 1960, is now before us for considerations ‘Opposition:thereto 


have been filed by Adelman and the Chief of the Commission's Broadcast 
Bureau. 

2. Denial of the Guinan application was ordered because of the fail- 
ure of its proposal to comply with the requirene nts of Section 3.28(c) of 
the Commission's Rules and Regulations, and because waiver of said rule 
was concluded not to be warranted in the circumstances presented. — 

3. There are two aspects to Guinan's petition for reconsideration 
and rehearing. Reopening of the record herein is sought 
17 98 FCC 432, 18 RR 97. 

2/ 


=< By Memorandum Opinion and Order, released July 1, 1960 (FCC 60- 
752), a request of Guinan for stay of the decision was denied. 


3/ 


2/ Guinan's proposed daytime only operation would receive objectionable 
interference affecting 22.5 percent of the population and 38.3 percent of 
the area within the normally protected primary service area. » 


[R. 243, 529] 
to permit the introduction into evidence of alleged newly discovered evi- 
dence. Inthe event that this relief should be denied, Guinan then pdnts 
to certain alleged errors in the decision as issued. 

4. It is clear upon examination of our decision and the facts alleged 
in the instant petition that the new evidence which Guinan seeks to intro- 
duce is not "newly discovered evidence" in the accepted sense of that 
phrase. Section 1.191(e) of our Rules provides that at any rehearing no 
evidence other than newly discovered evidence, evidence which has be- 
come available only since the original taking of evidence, or evidence 
which the Commission believes should have been taken in the original 
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proceeding will be taken. The evidence which Guinan asserts is now ma- 
terial and pertinent concerns actual measurements, taken after the re- 
lease of the final decision herein, to determine received interference, 
and a re-count of the population within Guinan's proposed 0.5 mv/m con- 
tour also accomplished after release of the final decision. Guinan sub- 
mits that consideration of these two matters at a further hearing would 
show that the Guinan proposal would be in compliance with Section 3.28(c) 
of the Rules. 

5. The findings in our decision as to interference to be received by 
the Guinan proposal were based upon comp utations made by Guinan in 
the manner prescribed in our Rules. It was apparent to Guinan from the 
time it first made such computations that its proposal was in conflict 
with Section 3.28(c) of the Rules. In addition to a settled principle that 
actual measurements prevail over theoretical calculations, the very rules 
which Guinan followed in its computations caution that, when possible, 
interference should be determined by measurements. With this in mind, 
it would appear that due diligence would dictate that alternative means of 
computation of interference should be employed, particularly in the face 
of an obvious departure from the Rules. Due diligence is not demonstrated, 
in our opinion, by resting one’s case upon a single method of computation, 
and then, when confronted with an adverse decision, employing another 
method of computation which could have as easily have been used at an 
earlier time. It is also apparent that diligence exercised at an earlier 
time would have disclosed the error in the population count within the 
proposed 0.5 mv/m contour rather than discovery of such error upon 
further study made after release of the final decision. For these reasons, 
it is our opinion that there is no substance to Guinan's plea for reopening 
the record to consider "newly discovered evidence." 

6. With respect to the allegations of error in our decision, Guinan's 
position is, in substance, that it was error to not proceed further with 
comparisons under Section 307(b) of the Act, notwithstanding that it had 
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been concluded that the requirements of Section 3.28(c) of the Rules had 


not been met and that waiver thereof was not warranted. 


[R. 244, 530] 
Since it is unnecessary to make comparisons between applicants on Sec- 
tion 307(b) grounds where the denial of one is required because of non- 
compliance with Section 3.28(c) and the failure to justify a waiver of that 
rule, no good purpose would be served by extended discussion of Guinan's 


se 
arguments in this connection. — 


7. In view of the foregoing, IT IS ORDERED, That the petition of 
Guinan Realty Company, filed May 11, 1960, for reconsideration and re- 
hearing IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION * 


/s/ Ben F. Waple 
Acting Secretary 


Adopted: December 7, 1960 
Released: December 14, 1960 


*See attached dissenting statement of Chairman Ford. 


y———— 


*/ To the extent that Guinan argues that no justification exists for ap- 
plication of the "arbitrary" ten percent rule (Section 3.28(c)) in this pro- 
ceeding, it should be pointed out that such arguments more appropriately 
belong in a rule making proceeding. 


[R. 245, 531] 
Dissenting Statement of 
Chairman Frederick W. Ford 
I agree that petitioner's showing of so-called "newly discovered 
evidence" does not justify a reopening of the record. I would, however, 
reconsider that portion of the decision which denied Guinan a waiver of 
Section 3.28(c). 
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(i) 


QUESTIONS PRESENTED 


The questions presented by this appeal were stipulated and approved 
by the Court in its Order dated March 3, 1961. The questions, together 
with an introductory paragraph included in the stipulation, approved by 
this Court are: . 


In the proceeding under review herein, the Commission denied the 
application of appellant for a first standard broadcast station in Mt. 
Carmel, Pennsylvania, on the ground that appellant's proposal violated 
Section 3.28(c) of the Commission's Rules (the so-called "10% Rule") and 
that waiver of the rule was not justified. The Commission thereupon 
granted the mutually exclusive application of intervenor for a second 
standard broadcast station in Hazleton, Pennsylvania. The questions 


presented are: 


1. Whether, in determining that waiver of its rule was not 
justified, the Commission improperly disregarded 3 
(a) the provisions of Section 307(b) of the Communica- 
tions Act and (b) relevant and material evidence of 


record. 


Whether the Commission's refusal to grant a waiver of 


its rule was otherwise arbitrary and capricious. 


Whether, assuming that the Commission's refusal to 
waive its rule was proper, the Commission erroneously 
failed to compare, under Section 307(b) of the Com- 
munications Act, the respective needs of Hazleton and 
Mt. Carmel for the service proposed. 


Whether the Commission erred in denying appellants' 


petition for reconsideration and rehearing insofar as 
that petition (a) requested reconsideration of the Com- 
mission's determination as to waiver of Section 3.28(c) 


(ii) 
of its Rules and as to Section 307(b) of the Communi- 
cations Act, and (b) requested a reopening of the record 
to consider evidence which purported to show that Sec- 
tion 3.28(c) was not in fact violated by the proposal of 


appellants. 


QUESTIONS PRESENT ED 

JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT . 


ARGUMENT ... 


J. The Commission, in Basing its Decision Solely on the Issue 
Of Waiver of Section 3.28(c) of its Rules, Refused to Con- 
sider the Statutory Mandate of Section 307(b) of the Com- 
munications Act, ''To Provide a Fair, Efficient and 
Equitable Distribution of Radio Service" 


. In Considering the Issue of Waiver of Section 3.28(c) of 
Its Rules with Regard to Appellants' Application, the 
Commission Arbitrarily and Capriciously Ignored its 
Own Precedents and Material Evidence of Record Relevant 
To this Determination 


. The Commission Arbitrarily and Capriciously Denied 
Appellants' Petition for Rehearing and Reconsideration of 
‘ TheErroneous Decision in this Proceeding and Abused 
Its Discretion in its Failure to Order Rehearing Based 
On Facts Proferred by Appellants which Destroyed the 
Basic Rationale of the Commission's Decision 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,163 


DANIEL F. GUINAN, RICHARD H. GUINAN, 
FRANCIS D. GUINAN, AND LAWRENCE E. 
GUINAN d/b/a GUINAN REALTY COMPANY, 


Appellants, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


LOUIS ADELMAN, 
Intervenor. 


Appeal from Decision and Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This appeal is from the decision and orders of the Federal Com- 
munications Commission, appellee, which denied the application of 
Daniel F. Guinan, Richard H. Guinan, Francis D. Guinan, and Lawrence 
E. Guinan, d/b/a GUINAN REALTY COMPANY, appellants, for a new 
radio broadcast station in Mount Carmel, Pennsylvania, and granted the 
mutually exclusive application of Louis Adelman, intervenor herein, for 
a construction permit for a new standard broadcast station in Hazleton, 
Pennsylvania. 


2 


This appeal is from (1) the decision of the Commission (R. 415- 
418) released on April 12, 1960, which by a 3-1 vote reversed the initial 
decision of the Commission's Hearing Examiner (R. 394-406) who had 
proposed a grant of appellants’ application and granted instead the 
mutually exclusive application of intervenor for a new station in Hazleton, 
Pennsylvania, as said decision was corrected by Commission order 
released April 20, 1960, (R. 419), and (2) an order of the Commission 
released December 14, 1960, in which the Commission by a 4-2 vote 
denied appellants’ petition for reconsideration and rehearing of the Deci- 
sion of April 12, 1960 (R. 528-531). 


Appellants’ notice of appeal from the foregoing decision and orders 
was filed in this court on January 13, 1961. This court has jurisdiction 
of this appeal under Sections 402(b)(1) and 402(c) of the Communications 
Act of 1934, as amended, (47 U.S.C. Sections 402(b)(1), 402(c) ), Section 
10 of the Administrative Procedure Act (APA) (5 US.C. Section 1009) 
and Rule 37 of the Rules of this Court. 


STATEMENT OF THE CASE 


The proceedings before the Commission involve the two applications 
of appellants and intervenor. Appellants sought a station to operate in 
Mount Carmel, Pennsylvania, 2 community of 14,222 persons without a 
local radio station of its own, and intervenor sought a new radio broad- 
cast station in Hazleton, Pennsylvania, a community with one local radio 
station, WAZL, anda population of 35,491. The applications of appellants 
and intervenor both sought Class Ill stations as defined in Section 3.22(c) 


of the Commission's Rules and Regulations (see Appendix) to operate on 


1300 ke, with a power of 1 kw, with directional antennae, daytime hours 
only (R. 394-396). 


Appellants’ application was filed in September 1957 (R. 248-265) 
and intervenor's application was filed in March of 1957 (R. 1- 17). Appel- 
lants' and intervenor's applications were designated for hearing by 
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Commission order released February 19, 1958 (R. 352-353). The Com- 
mission noted in this order that because simultaneous operation of 
appellants' and intervenor's proposed stations would cause mutually 
destructive interference, only one of the applications could be granted. 
Neither of the proposals caused any interference to any existing station, 
consequently no issues were included thereon and there were no existing 
stations named as party respondents in the hearing. The order further 
recited that both applicants were legally, technically and financially 
qualified to operate the station proposed. Finally, the order directed 
inquiries whether the interference which appellants' proposed operation 
would receive from Station WFBR operating on 1300 ke in Baltimore, 
Maryland, would affect more than 10% of the population within the nor- 
mally protected 0.5 mv/m contour proposed by appellants, and if so, 
whether circumstances exist which would warrant waiver of Section 
3.28(c), the so-called ''Ten Percent Rule,'' of the Commission's Rules. 
Accordingly, appellants' and intervenor's applications were designated 
for hearing and an issue was specified providing for a determination of 
the areas and populations which would receive primary service from the 
respective proposals and the availability of other primary service to 
such areas and populations. The second issue concerns the compliance 
of appellants with Section 3.28(c) of the Commission's Rules and the 
question whether a waiver is justified if compliance is not achieved. 
This issue reads as follows: 
"To determine whether, because of interference re- 

ceived, the proposed operation of the Guinan Realty Com- 

pany [appellants] would comply with Section 3.28(c) of the 

Commission's Rules; and if compliance with Section 3.28(c) 


is not achieved, whether circumstances exist which would 
warrant a waiver of said section of the Rules." 


The third issue provided for a determination of which of the pro- 


posed operations, appellants' or intervenor's, would better provide a 


“fair, efficient and equitable distribution of radio service" within the 
provisions of Section 307(b) of the Communications Act of 1934, as 


4 
amended. This issue reads as follows: 


To determine in the light of Section 307(b) of the Com- 
munications Act of 1934, as amended, which of the operations 
proposed in the above-captioned applications would better 
provide a fair, efficient and equitable distribution of radio 
service.” 

The fourth issue specified was an ultimate issue as to which of the 


two applications should be granted. 


A prehearing conference was held on March 27, 1958 and the evi- 
dentiary hearing was conducted on June 12, 1958, at which time the record 
was closed. (R. 395). All of the evidence offered in this proceeding was 
in written exhibit form and included exhibits on behalf of both parties and 
a joint stipulation; all record evidence was received pursuant to agree- 
ments of the participants approved by the Hearing Examiner and there is 
no dispute regarding the evidentiary facts in this proceeding (ibid). 


Following the submission of proposed findings and conclusions by 
the applicants in which each urged a grant of its own application, and the 
filing of proposed findings and conclusions by the Commission's Broad- 
cast Bureau which favored a grant of appellants’ application, the Hearing 
Examiner issued his initial decision (R. 181-193), granting appellants' 
application for a new station in Mount Carmel, Pennsylvania, and deny- 
ing the competing application of intervenor for a new station in Hazleton, 
Pennsylvania. The Hearing Examiner determined that waiver of Section 
3.28(c) with regard to appellants’ operation was warranted based on the 
facts and circumstances present in this case and on Commission 
precedent. The Examiner concluded that the fact that appellants’ appli- 
cation would provide Mount Carmel, a city of 14,222 persons, with its 


first local transmission facility and its second primary service and the 


fact that the proposed station would make available a second primary (or 


first choice of service) to an additional 35,411 people, warranted a 


waiver of the 10% rule even though the interference received by appellants' 
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proposal affected 22.5% of the population within their proposed normally 


protected 0.5 mv/m contour. 


Under Issue No. 3, the 307(b) issue which requires a determination 
of which community has the greater need for the proposed service, the 
Examiner determined that appellants' application must be preferred be- 
cause it provided a first local transmission service to the "populous city 
of Mount Carmel", the fact that appellants' proposal would serve, even 
with the interference received, 130,246 people, more than 3,000 in excess 
of the 126,745 people who would receive service from intervenor's pro- 
posal; that appellants’ proposal would provide a first opportunity for 
choice of service, i.e., a second primary service, to 49,633 persons in- 
cluding the residents of Mount Carmel, whereas four or more services 
are available to all residents of the area proposed to be served by inter- 
venor and finally, the fact that the non-urban population around Mount 
Carmel which would be served by appellants’ proposed station received 
a minimum of three to a maximum of ten services whereas the non-urban 
population surrounding Hazleton who would receive service from inter- 
venor's proposed station received a minimum of seven and a maximum 
of fourteen services. The Examiner further based his grant of appel- 
lants’ application on the fact that Mount Carmel has only one daily news- 
paper which does not publish on Sundays while Hazleton has two daily 
papers. The Hearing Examiner's conclusions recited, inter alia, com- 
munity characteristics and conditions of Mount Carmel ami Hazleton 
including transportation facilities, community organizations, school 
enrollment, and data on retail trade and economic conditions (R. 186-188). 


Based on the foregoing findings and conclusions, the Hearing Exam- 
iner made the ultimate determination that appellants' application should 


be granted and intervenor's application denied. 


Exceptions to the Examiner's initial decision were filed by inter- 
venor (R. 194-198). Both appellants and the Commission's Broadcast 


Bureau acquiesced in the Examiner's initial decision and neither filed 


6 


exceptions. Appellants did, however, file a reply brief to the exceptions 


and supporting brief filed by intervenor (R. 212-227). Oral argument 
was heard before the Commission en banc on September 18, 1959 (Tr. 23- 
61) and on April 12, 1960 the Commission released its decision (R. 234- 
237), reversing the Hearing Examiner by a vote of 3-1 and granting 


intervenor's application, the decision being based on the conclusions that 
Section 3.28(c) should not be waived with respect to appellants' applica- 
tion; and that the conclusion not to waive the rule obviated the necessity 
for making any comparison of the communities involved under Section 
307(b) of the Act, supra. 


The Commission's decision deleted the Hearing Examiner's Find- 
ings 11 through 15 and Conclusions 18 through 23 and the ordering clause 
(R. 189-193). This deletion eliminated all but the engineering facts 
(regarding areas and populations that would receive service from the 
proposals) on which the Hearing Examiner had based his decision both to 
waive Section 3.28(c) and to grant intervenor's application under Section 
307(b), e-g-,Ssuch facts as 1) community organizations and 2) data on local 
economic conditions and 3) data on media of mass communication other 


than radio service in the communities involved. 


Appellants thereupon filed a petition for reconsideration, stay of 
order and rehearing (R. 420-466), and the grounds urged for reconsidera- 
tion and rehearing included alleged error in the Commission's refusal to 
waive the provisions of Section 3.28(c) of the Rules and error in the failure 
to consider relevant and material evidence with regard to both the waiver 
question and the issue of "fair, efficient and equitable distribution of 
facilities" under 307(b) of the Act, supra. The third ground of appellants’ 
petition for rehearing and reconsideration was based on information 
presented to the Commission with this petition in an affidavit of appellants’ 
consulting engineer. This material showed that there had been an error in 
the population count in the engineering material contained in appellants’ 
hearing exhibits, and the affidavit submitted engineering data prepared in 


———————————— 


: Commissioners Hyde, Lee and Craven for the majority, Commissioner Cross 
dissenting, Chairman Ford and Commissioner Bartley, absent, one vacancy. 
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accordance with the Commission's Rules and based on measurements of 
the signal strength of Station WFBR, Baltimore, Maryland, all of which 
demonstrated that appellants' proposed station would not violate Section 
3.28(c) of the Rules since the interference would affect 9.87% of the 
population within appellants’ normally protected 0.5 mv/m contour, less 
than the 10% permitted under Section 3.28(c). 


Oppositions to this petition for reconsideration, stay of order, and 


rehearing were filed by intervenor and the Commission's Broadcast 
Bureau on May 24, 1960 (R. 469-477, 478-479). Subsequently, appellants 
filed a separate petition for stay of decision and order (R. 480-517) to 
which oppositions were filed by the Broadcast Bureau and by intervenor 
(R. 519-522, 523-525). The Commission denied this latter request for 
stay by order released July 1, 1960 (R. 526-527) and thereafter denied 
the petition for reconsideration and rehearing by further order released 
December 14, 1960 (R. 528-531). The order denying reconsideration and 
rehearing was adopted by a vote of 4-2. Commissioner Ford filed a dis- 
senting statement in which he stated that the decision of the Commission 
should be reconsidered with respect to the denial of waiver of Section 
3.28(c). Commissioner Cross also dissented and Commissioner King did 
not participate. 


Appellants thereafter filed the instant appeal in this court on Janu- 
ary 13, 1961. 


STATUTES AND RULES INVOLVED 


1. Section 307(b) of the Communications Act of 1934, as amended, 
47 U.S.C. 307(b), provides as follows: 


"Section 307. Allocation of facilities; term of licenses. * * * 
"(b) In considering applications for licenses, and modifications 
and renewals thereof when and insofar as there is demand for 

the same, the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power among 
the several States and communities as to provide a fair, effi- 
cient and equitable distribution of radio service to each of the 
same." 


2. Section 3.28(c) of the Rules and Regulations, Federal Communi- 
cations Commission, 47 C.F.R. 3.28(c), reads as follows: 


"Upon a showing that a need exists, a Class Il, I, or IV 
station may be assigned to a channel available for such class, 
even though interference will be received within its normally 
protected contour; Provided: (1) no objectionable interference 
will be caused by the proposed station to existing stations or 
that if interference will be caused, the need for the proposed 
service outweighs the need for the service which will be lost 
by reason of such interference; and (2) primary service will 
be provided to the community in which the proposed station is 
to be located; and (3) the interference received does not affect 
more than 10 percent of the population in the proposed station's 
normally protected primary service area; however in the event 
that the nighttime interference received by a proposed Class II 
or II station would exceed this amount, then an assignment 
may be made if the proposed station would provide either a 
standard broadcast nighttime facility to a community not having 
such a facility or if 25 percent or more of the nighttime pri- 
mary service area of the proposed station is without primary 
nighttime service. Further, proviso (3) of this paragraph shall 
not apply to existing Class IV stations proposing power in ex- 
cess of 250 watts with respect to population in the primary 
service area outside the equivalent 250 watt, 0.5 mv/m 
contour." 


3. The other relevant portions of the Communications Act of 1934, 


as amended, 47 U.S.C. 151,et seq., of the Administrative Procedure Act, 


5 U.S.C. 1001, et seq., and of the pertinent Rules and Regulations of the 
Federal Communications Commission are set forth in the Appendix to 
this brief, infra. 


STATEMENT OF POINTS 


1. The Commission, in basing its decision solely on the issue of 
waiver of Section 3.28(c) of its Rules, refused to consider the statutory 
mandate of Section 307(b) of the Communications Act, "to provide a fair, 
efficient and equitable distribution of radio service.” 
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2. In considering the issue of waiver of Section 3.28(c) of its Rules 
with regard to appellants' application, the Commission arbitrarily and 
capriciously ignored its own precedents and material evidence of record 


relevant to this determination. 


3. The Commission arbitrarily and capriciously denied appellants’ 
petition for rehearing and reconsideration of its erroneous decision in 


this proceeding and abused its discretion in its failure to order rehearing 


based on facts proffered by appellants which destroyed the basic rationale 


of the Commission's decision. 


SUMMARY OF ARGUMENT 
POINT | 


Section 307(b) of the Communications Act charges the Commission 
with the responsibility '. . . to provide a fair, efficient and equitable dis- 
tribution of radio service" to the several States and communities of the 
United States. By Rules of the Commission and judicial decisions this 
section has been interpreted and articulated. One of the interpretations 
is the so-called "Section 307(b) presumption" that the need for a first 
local service to a particular community will be presumed under the 
equitable criterion of this section of the Act. One of the Commission 
Rules used to implement Section 307(b) is Section 3.28(c) which is directed 
to the question of electrical interference which will be received by pro- 
posed stations and is one of the tools used to implement the efficiency 
criterion of Section 307(b). This court has held and the Commission has 
recognized that Section 3.28(c) is only a norm and not a hard and fast 
rule. In the instant case, however, the Commission did not consider the 
equitable aspects or the comparative community needs of Mount Carmel, 
Pennsylvania for a first local broadcast service as proposed by appellants 
rather than a second local service in Hazleton, Pennsylvania, as proposed 
by intervenor. In granting intervenor's application the Commission erred 
in its failure to make necessary findings and conclusions under all phases 
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of the legislative mandate of Section 307(b) and in failing to go beyond the 
threshold determination that Section 3.28(c), involving the efficiency as- 
pect only of Section 307(b), should not be waived with respect to appel- 
lants' application. 


POINT II 


In considering the question of waiver of Section 3.28(c) of its Rules, 
the Commission arbitrarily and capriciously ignored and disregarded 
relevant evidence of record, its own precedents, and the public interest 
in reaching a determination to deny waiver of Section 3.28(c) with regard 
to appellants’ application. Even though prior Commission authority 
recites that "considerable latitude" in the admission of evidence is to be 
allowed to applicants seeking to establish a basis for a waiver of Section 
3.28(c), the Commission here eliminated findings on community charac- 
teristics, needs and organizations, in Mount Carmel, Pennsylvania, the 
community that appellants propose to serve, and based its determination 
that waiver of Section 3.28(c) should not be granted solely on the techni- 
cal findings of service areas and populations, interference areas and 
populations, and other radio services available thereto. Ignoring other 
relevant evidence is arbitrary and capricious and an abuse of discretion 
and a violation of Section 8(b) of the Administrative Procedure Act. 
Finally, the Commission recited that waiver was being denied to safe- 
guard the policy of Section 3.28(c). However, certain developments in 
connection with this section of the Rules since final determination of 
this proceeding indicate. that waiver of Section 3.28(c) with regard to 


appellants’ application would do no violence to the policy of Section 3.28(c). 


POINT III 


The Commission arbitrarily and capriciously denied appellants’ 
petition for rehearing and reconsideration since it declined to correct the 
errors which were brought to its attention thereby with regard to the 
application of Section 307(b) of the Act and Section 3.28(c) of the Rules. 
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Secondly, the Commission was arbitrary and capricious and abused its 


discretion in its failure to order rehearing, either on petition of appel- 
lants or on its own motion, to consider the effect on the overriding public 
interest of the engineering data, based on actual measurements as pro- 
vided for by the Commission's Rules, which purport to show that appel- 
lants' proposal will not violate Section 3.28(c) of the Rules. In light of 
the effect of the decision which had been based on the assumption that the 
10% Rule would be violated, namely, a denial of a first station to Mt. 
Carmel, Pennsylvania, the public interest required that the Commission 
reconsider its decision and the 10% Rule question. : 


ARGUMENT 


Point I of this argument is directed to the Commission's error in 
failing to comply with the statutory mandate of Section 307(b) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. Section 307(b). Point II 
considers the Commission's arbitrary and capricious actions in its 
failure to waive the requirements of Section 3.28(c) of the Commission's 
Rules, 47 C.F.R. Section 3.28(c), with regard to appellants’ application. 
Points I and Il are interrelated both 1) because Section 3.28(c) of the 
Rules is one of the Commission's tools used to implement Section 307(b) 
of the Act and 2) because the Commission failed to make necessary find- 
ings and conclusions on evidence of record which is relevant under the 
question of compliance with Section 307(b) of the statute and waiver of 
Section 3.28(c) of the Rules. Point II concerns the Commission's action 
in denying reconsideration of its decision with regard to matters dis- 
cussed in Points I and I, and the separate question of reopening the 
record to receive after-discovered evidence which showed that appellants' 
application will not in fact violate Section 3.28(c), the assumed violation 
having been the sole basis for denial of appellants' application in the 
proceeding below. 
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THE COMMISSION, IN BASING ITS DECISION SOLELY ON THE 

ISSUE OF WAIVER OF SECTION 3.28(c) OF ITS RULES, REFUSED 

TO CONSIDER THE STATUTORY MANDATE OF SECTION 307(b) 

OF THE COMMUNICATIONS ACT, "TO PROVIDE A FAIR, 

EFFICIENT AND EQUITABLE DISTRIBUTION OF RADIO SERVICE" 

Intervenor's application was granted in this proceeding after the 

Commission determined on a threshold basis that appellants’ application 
must be denied for failure to comply with Section 3.28(c) of the Commis- 
sion's Rules due to interference received in excess of 10% and on the 
further determination that waiver of this section of the Rules was not 
warranted, without making any comparison between the needs of the com- 


munities involved for the services proposed by appellants and intervenor 


as required by Section 307(b) of the Act, supra, even though Section 3.28(c) 


of the Rules is derived from Section 307(b) of the Act and is simply one of 
the tools used by the Commission to implement this section of the Act, 
Lawrence E. Reilly, et al., 24 F.C.C. 257, 14 Pike & Fischer R.R. 985 
(1958). 


What is now Section 3.28(c) was originally part of the Commission's 
Standards of Good Engineering Practice. In Beaumont Broadcasting 
Corporation v. F.C.C., 91 US. App. D.C. 111, 115-116, 202 F.2d 306, 310, 
a case which arose out of the pertinent Standard, this Court said: "As for 
the ten percent rule itself, the Commission has long recognized that it 
specifies only a norm, not a hard and fast rule. Both in authorizing and 
refusing to authorize departures from the ten percent Standard, the Com- 
mission has frequently stated that the governing criterion is the public 
interest. (footnote omitted)."" Thereafter, the ten percent Standard was 
incorporated into Section 3.28(c) of the Commission's Rules in a revision 
following a rule making proceeding, Report and Order in Docket No. 
10509, 10 Pike & Fischer R.R. 1595 (1954). In this Report and Order, the 
Commission recited that it was its intention to codify nighttime excep- 


tions to the administration of the ten percent rule and that "waivers will 
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be granted only in unusual circumstances in which it is clearly demon- 
strated that the public interest requires such exceptional action." The 
Report and Order also acknowledged the fact that authority for the adop- 
tion of the Rule was found in Section 307(b) of the Act, supra, and that 
the public interest often required a grant of a proposal in spite of lack 
of compliance with this rule where the grant would result in the first 
standard broadcast facility to a community, ibid, p. 1598. The Report 


and Order also recognized that the ten percent rule involved the effi- 


ciency of allocations under Section 307(b). 


Subsequently, waiver of Section 3.28(c) was granted by the Com- 
mission” in the case of E. Weaks McKinney-Smith, 22 F.C.C.'211, 13 
Pike & Fischer R.R. 477 (1957), involving nighttime interference to a 
new station in Paducah and in a case in which the proposed applicant did 
not comply with either of the specific exceptions for nighttime service 
codified in Section 3.28(c) in the above Report and Order. On appeal to 
this Court, the Commission decision was affirmed in the case of Inter- 
state Broadcasting Company v. F.C.C., 105 U.S. App. D.C. 224, 265 F.2d 
598 (1959). There the court quoted with approval the language in Beau- 
mont, supra, that the ten percent rule is merely a guide and not a strait- 
jacket and also quoted with approval the language of the Supreme Court 
in National Broadcasting Company v. U.S., 319 U.S. 190, 225, 63 S. Ct. 
997, 1013 (1943), as follows: : 

"The problems with which the Commission attempted 

to deal could not be solved at once and for all time by rigid 

rules of thumb. The Commission, therefore, did not bind 

itself inflexibly to the licensing policies expressed in the 

Regulations. In each case that comes before it the Commis- 

sion must still exercise an ultimate judgment whether the 

grant of a license would serve the public interest, conven- 

ience or necessity. If time and changing circumstances, 

reveal that the public interest is not served by application 


of the regulations it must be assumed that the Commission 
will act in accordance with its statutory obligations." 


: The Commission provides for waiver of any of its Rules under Sec. 1.15 of 
its Rules (47 C.F.R. Sec. 1.15). 
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This Court's decision in Interstate, supra, and cases therein cited, re- 
quires at the very least that the Commission consider all of the public 
interest aspects when considering waiver of the ten percent rule (Section 
3.28(c)), in order to"..-act in accordance with its statutory obligations.” 
In the particular case here on appeal, however, the Commission elimi- 
nated findings made by the Examiner on the non-engineering aspects of 
the communities involved and made a determination that Section 3.28(c) 
should not be waived based solely on engineering matters, other services 
available and populations which would receive the proposed service. 
Such a determination is only part of the public interest determination 
which is required by Sections 307(a) and 309(a) of the Communications 
Act, more specifically, the requirement of Section 307(b), supra, that 
there be a “fair, efficient and equitable distribution" of radio service. In 
this case there was a specific 307(b) issue, yet the Commission in pass- 
ing on appellants’ application looked only to the efficiency aspects of the 
proposal under Section 3.28(c), only one of the tools used by the Com- 
mission to implement the provision of Section 307(b), Lawrence E. 
Reilly, supra. The effect of this decision is to permit the Commission 
to decide cases using this efficiency tool as the sole decisional factor, 
disregarding the specific mandates of Section 307(b) of the Act relating 
to the “fair” and "equitable" distribution of radio service to the various 


communities of the United States. 


It is not as if there should have been any question as to whether 
there were Section 307(b) considerations in this case, since there was a 


specific issue in this proceeding raised by the Commission itself looking 


toward a Section 307(b) determination, and as this court said in Inter- 


state, supra, the "requirements" of Section 307(b) are "ever-present", 
265 F.2d at 601. 


As the Commission argued in its brief in Interstate, supra, in sup- 
port of the Commission's waiver of Section 3.28(c) of the Rules, a full 


and fair hearing is guaranteed under Section 309(b) of the Communications 
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Act (47 U.S.C. Sec. 309(b) ) and Section 5(a) of the Administrative Pro- 
cedure Act (5 U.S.C. Sec. 1004(a)). The Commission further recognized 
in the brief that Section 3.28(c) was simply a guide for the implementa- 
tion of Section 307(b) of the Communications Act. In this case, however, 
Section 3.28(c) becomes for the Commission the sole and only guide for 
the determination that appellants’ application cannot be granted, inde- 
pendent of other considerations of fairness, equity and community need 
under Section 307(b), supra. In effect, what the Commission has done 
here is to apply one of its rules in such a way that, independent of the 
propriety of the rule itself, the rule is so applied as to defeat the statu- 
tory mandate. Such action is beyond any authority granted by the Con- 


gress to the Commission in the Communications Act. Under the princi- 


ples enunciated by this court in Beaumont and in Interstate, the Com- 


mission may not apply Section 3.28(c) in such a way as to defeat the 
legislative purposes of the Communications Act, particularly Section 
307(b), and on that ground the decision below is clearly erroneous. 


Finally, the Commission's action in this case is contrary to the 
holding of the Supreme Court in F.C.C. v. Allentown Broadcasting Com- 
pany, 349 U.S. 358 (1955). While the cited case did not involve a question 
of waiver of Section 3.28(c) of the Commission's Rules, it did involve the 
Section 307(b) question of community needs 2 In that case the Commis- 
sion contended: 


"That when mutually exclusive applicants seek authority 
to serve different communities, the Commission first deter- 
mines which community has the greater need for additional 
services and then determines which applicant can best serve 
that community's need. Otherwise, argues the Commission, 
the needs of the community would be subordinated to the: 
ability of an applicant for another locality .. ." 


. A prior decision of this Court in the same litigation established the principle 
that the needs of communities for radio service is a key issue under Sec. 307(b), 
Easton Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 175 F.2d 344 (1949). This 
principle has been recently reaffirmed by this Court in Harrell v. F.C,C,, 105 
U.S. App. D.C. 352, 267 F.2d 629 (1959). 


and the Court replied: 


"We agree with the contention of the Commission. Section 

307(b) . . . empowers the Commission to allow licenses 

so as to provide a fair distribution among communities. 

Fairness to communities is furthered by a recognition of 

local needs for a community radio mouthpiece " Tbid, at 

361-362. a 
Since Section 3.28(c) is concerned with only the efficiency aspect of Sec- 
tion 307(b), the section cannot be the sole basis for decision as it was in 
the case below, because this disregards the fairness factor to communi- 
ties which must be considered also under the decision in Allentown. It 
follows that such a comparison of community needs must be made even 
if the Commission would initially be of the view that Section 3.28(c) 
should not be waived, as it was in this case. The Commission must 
always reach the overall 307(b) criteria of which Section 3.28(c) is only 


one part. 


Since the Commission did not in this proceeding make this compari- 


son of community needs, it acted contrary to the requirements of Allen- 


town, supra, and to Section 307(b) of the Act, supra, and to Section 8(b) 
of the Administrative Procedure Act (5 U.S.C. Section 1009(b) ), which 


requires the Commission to make findings and conclusions on all 


material issues of fact, law and discretion which are presented on the 
record. For these reasons, the Commission's action in granting inter- 
venor’s application and denying appellants’ application must be reversed 


and the cause remanded. 
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I. 


IN CONSIDERING THE ISSUE OF WAIVER OF SECTION 3.28(c) 

OF ITS RULES WITH REGARD TO APPELLANTS' APPLICATION, | 

THE COMMISSION ARBITRARILY AND CAPRICIOUSLY IGNORED 

ITS OWN PRECEDENTS AND MATERIAL EVIDENCE OF RECORD 

RELEVANT TO THIS DETERMINATION 

As a threshold matter, the Commission determined in this case 

that appellants' proposed operation was in violation of Section '3.28(c) of 
the Commission's Rules, the so-called ten percent rule, and that waiver 
of this rule, a matter properly in issue in this proceeding, was not justi- 
fied with regard to appellants’ proposed Mt. Carmel station. The perti- 
nent provisions of Section 3.28(c) provide that upon a showing that a need 
exists, a station may be assigned to an available channel even though 
objectionable interference will be received within its normally protected 
contour, provided the interference received does not exceed ten percent 
of the population within the proposed station's normally protected con- 
tour. There are certain exceptions for nighttime operation which are 


not pertinent in this case. 


Even if the Commission may consider Section 3.28(c) in cases such 
as this as a threshold matter, and appellants contend that it may not (See 
Point I, supra), the Commission abused its discretion and was arbitrary 
and capricious in this proceeding since it failed to consider evidence of 
record concerning the needs of Mt. Carmel for appellants’ proposed 
station, matters pertinent to the question of waiver of Section 3.28(c) 
based on decisions of the Commission, and the language of this section 
of the Rules. The Hearing Examiner made findings on the needs of the 
communities involved, including, for example, findings as to the serious 
economic conditions which have resulted from the decline of the anthra- 


cite coal industry, the figures on retail trade and wholesale trade in the 


communities, the various local organizations, churches, schools, and 
particularly the fact that Hazleton has two daily newspapers and Mt. 
Carmel has only one, which does not publish on Sundays, all of which the 
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Commission declined to consider. In the one previous case where the 
Commission decided Section 3.28(c) waiver as a threshold matter, 
Lawrence E. Reilly, et al., 24 F.C.C. 257, 14 Pike & Fischer R.R 985 
(1958), the Commission did in fact make such findings on community 
characteristics prior to determining that waiver of Section 3.28(c) was 
not warranted with regard to one application and granting the other one 
as a result. The Reilly case, however, was not appealed to this Court, 
consequently the propriety of considering waiver of Section 3.28(c) as a 
threshold matter has not been judicially determined. 


The Commission did adopt the engineering findings of the Hearing 
Examiner with regard to the proposed service areas and populations, the 


fact that neither appellants’ nor intervenor's proposal would cause inter- 


ference to any other station, and with regard to the availability of other 


broadcast services. Adoption of the findings, however, that appellants’ 
proposal would provide a first local service to a city of 14,222 people 
while deleting findings as to the nature of that community is inconsistent 
with the Commission's actions in Reilly, supra, and contrary to the re- 
quirement of Section 8(b) of the Administrative Procedure Act, 5 U.S.C. 
Section 1009(b), that findings and conclusions must be made on all 
material issues of fact, law, and discretion which are presented on the 


record. 


The Commission's refusal to consider relevant evidence on the 
question of needs of Mount Carmel for appellants’ proposed service as 
justification for waiver of Section 3.28(c) is inconsistent with the Com- 
mission's holding in the case of Huntington- Montauk Broadcasting Co., 
Inc., (WGSM), 25 F.C.C. 1309, 16 Pike & Fischer R.R. 173 (1958). There 
the Commission concluded in denying a waiver of the ten percent rule 
that the showing by the applicant was insufficient to demonstrate the need 
for a first local transmission service for the community of Deer Park, 
Long Island, a small community of unknown population. The importance 
of the Huntington case in evaluating what happened below in the present 
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case is that in the cited case the Commission, before denying waiver of 
the ten percent rule, considered all types of evidence, including pro- 
gramming evidence, offered by the applicant directed to the issue of 
waiver of the ten percent rule. Objection was taken and exception 
preserved to the admission of programming evidence, and in its deci- 
sion, the Commission said "A. question of waiver of the rules is at issue 
and this being so, considerable latitude as to the type of evidence to be 
introduced in an effort to sustain the proposition must be permitted." 
Ibid, 16 Pike & Fischer R.R. at 184. In this case, however, virtually no 
latitude was permitted to appellants in that evidence submitted on the 
needs of the people of Mount Carmel and other relevant facts about the 
community were wholly disregarded. Such action is contrary to Section 
307(b), supra, and Section 8(b) of the Administrative Procedure Act, 
supra, which requires agencies to make findings and conclusions on all 
issues of fact, law and discretion which are presented on the record. 
See In Re United Corp., 249 F.2d 168, 179-181 (3d Cir. 1957). In this 
case, evidence of record concerning, inter alia, the paucity of media of 


mass communication in Mount Carmel, the nature and economics of the 


community and the particular organizations located in Mount Carmel was 


disregarded by the Commission. 


The Court may well ask itself, as appellants have asked themselves, 
why the Commission on its own motion included the issue regarding an 
inquiry into "circumstances" which might justify a waiver of the ten per- 
cent rule, and then in its final decision, ignored "circumstances" which 


went to the very heart of the question of waiver. 


In Southern Indiana Broadcasters, Inc., et al., 24 F.C.C..521, 15 
Pike & Fischer R.R. 349 (1957), the Commission waived the 10% rule 

for a proposed daytime Class III station which would receive interference 
to 17.1%. 4 Here, likewise, the Commission made findings regarding the 


. Appellants seek a Class III station daytime where the violation amounts to 
%. 
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character of the communities involved, including agricultural charac- 
teristics of the area, the schools, the forms of government, number of 
churches, and available transportation services. The fact that in the 
instant case the Commission did not make similar findings and in fact 
struck such findings from the initial decision is all the more unsupport- 
able because the Commission stated in its decision in this case that the 
showing made by appellants justifying a waiver had to be ''more con- 
vincing" (R. 236). To state that a showing is insufficient while on the 
other hand failing to make findings and conclusions on the showing made is 
arbitrary and capricious in the extreme, particularly when it is remem- 
bered that the Commission had before it the benefit of the Hearing 


Examiner's evaluation of the facts, made in the light of the Commission's 


Southern Indiana case, on which the Examiner based his determination 


that waiver of Section 3.28(c) was justified with regard to appellants' 


application. 


What the Commission has done in this case is to strike or to ignore 
a major portion of appellants’ showing of need to justify the waiver of 
Section 3.28(c) presented in accord with Commission precedent, and then 
deny the waiver of the rule. This is arbitrary and capricious and an 


abuse of discretion independent of the reasons set forth in Point I supra. 


It is recognized that each of these cases involving waiver of Section 
3.28(c) depends on its own particular facts and that waivers of this rule 
are to be considered on a case by case basis. However, the Commis- 
sion's discretion under Section 307(b) of the Act, on which Section 3.28(c) 
of the Rules is based and from which the rule is derived, is not absolute. 
Heitemeyer v. F.CC., 68 U.S. App. D.C. 180, 95 F.2d 91 (1937). The 
Commission here abused that discretion by making no findings or con- 
clusions on the non-engineering evidence justifying waiver and deleting 
the Hearing Examiner's findings and conclusions on such evidence of 


record justifying a waiver of Section 3.28(c). 
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The Commission alludedin its decision in this case to its desire 
to safeguard the policy of Section 3.28(c) as one basis for denying a 
waiver (R. 417). Subsequent to final determination of this case, the 
policy of Section 3.28(c) has undergone changes which suggest that the 
particular application of the section to appellants in this case was an 
arbitrary and capricious application of Section 3.28(c) — not only in the 
light of Commission precedent and the facts of this case but also in the 
light of these subsequent developments with regard to the policy of 
Section 3.28(c). 


While this case has been on appeal in this court, the Commission, 
which had rejected a waiver herein for an application for a new station 
which would not cause any interference to existing stations and would 
provide a first local radio facility to a community of 14,222 people and 
a new and additional broadcast service for approximately 130,000 people, 
approximately 50,000 of which, including the residents of Mt. Carmel, 
now receive only one primary radio service, has issued instructions to 
its opinion writing staff to grant three applications for increase in power 
of existing stations which will provide no new local service to their 
respective communities.° These stations are daytime Class III stations, 
as is appellants' proposed station. In one case the violation of Section 
3.28(c) is a loss of 19.1% of the population normally served within the 
daytime contour. Two of the granted applications were in the same pro- 
ceeding involving the applications of Old Belt Broadcasting Corporation 
(WJWS), South Hill, Virginia, Docket No. 12654, and Patrick Henry 


Broadcasting Corporation (WHEE), Martinsville, Virginia, Docket No. 


12935, to increase daytime power from one kilowatt to five kilowatts on 
a Class III regional channel. The population loss to WHEE at the in- 
creased power was 19.1% of the population normally served, with no new 


service to the principal community of Martinsville. The interference 


These actions indicate a change in Commission policy from that enunciated in 
South Kentucky Broadcasters, 28 F.C.C. 175, 18 R.R. 158a (1960) which is cited 
by the Commission in its decision in this proceeding (R. 416). 
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to WJWS involved 13.148 of the population within its normally protected 


contour (FCC Public Notice G, Mimeo. No. 1397, Report No. 138, re- 
leased March 3, 1961). 


In another more recent action the Commission issued instructions 
to grant the application for increase in power of daytime station WVIP, 
Mount Kisco, New York (FCC Docket 13054), even though on the Class II 
regional frequency of 1310 kc, WVIP would receive interference to 
16.6% (See 20 Pike & Fischer R.R. 382) of its total service area, would 
provide no first or second service to any area, and would not mean a 
new local service to Mount Kisco, its principal community, and in spite 
of the fact that in the area where WVIP would provide additional service 
at increased power there were a minimum of ten anda maximum of 35 
other services. (FCC Public Notice G, Mimeo. No. 3461, Report No. 
144, released on April 13, 1961). 


While it is true that the issuance of instructions to the opinion 
writing staff does not necessarily mean that these applications will ulti- 
mately be granted, the Commission has nevertheless indicated its inten- 
tion to grant them, which signals a shift in policy regarding the treat- 
ment of Class III daytime stations and their compliance with Section 
3.28(c). In both of these cases the Commission did not have an alterna- 
tive application to grant such as intervenor's; however, the Commission 
did not consider that it had such an alternative when denying appellants' 
request for waiver of Section 3.28(c) as a threshold matter in this case. 
In effect, the only difference between these existing stations and appel- 
lants’ proposal is that appellants’ proposal will bring a new first local . 
service to its principal community and the surrounding area, while 
stations WJWS, WHEE and WVIP will merely expand an existing opera~- 


tion without providing any new local service. 


In January of this year the Commission abolished the ten percent 
rule requirement of Section 3.28(c) for all applications for Class IV 
stations seeking to increase daytime power from 250 watts to 1 kilowatt, 


Interference percentages for WHEE and WIJWS, Initial Decision in Dockets 
12654 and 12395, released August 15, 1960 (FCC 60 D-105). 
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the action being taken after a rule making proceeding which was pending 


before the Commission at the same time this proceeding was pending, 

the rule making proposal having been initiated on July 27, 1960, while 

the petition for reconsideration and rehearing was pending in this case. 

A Class IV station is defined in Section 3.22(d) of the Commission's Rules 
as a "station operating on a local channel and designed to render service 
primarily to a city or town in the suburban and rural areas contiguous 
thereto." Both Class II and Class IV stations are designed under the 
Rules to serve a center of population and the surrounding rural areas. 

In the Report and Order in Docket 13756, 20 R.R. 1661 (1961), where the 
Commission eliminated the requirement of compliance with Section 
3.28(c) for Class IV stations seeking to increase power daytime to one 
kilowatt, the Commission recites (at page 1662) that there are 987 

Class IV stations for which the rule has become inapplicable. This is 
more than one-fourth of all the standard broadcast stations licensed or 
holding construction permits on June 30, 1960, when there was a total of 
3,581 standard broadcastlicensees or permittees of the Commission, FCC 


26th Annual Report for Fiscal Year 1960, page 59 (1960). 
In this Report and Order abolishing the ten percent rule for daytime 


power increases for Class IV stations, the Commission justifies the 
abolition of the rule on the bases 1) that there will be no loss of service, 
2) that service areas will be increased, and 3) that any new interference 
will occur in areas which would not receive service from the pertinent 
station in any event. These three considerations are all applicable to 
appellants’ proposal, but with even more force, since appellants propose 
a new service, not an expansion and improvement of an existing service, 
with a new program service to a large number of people who presently 


receive a limited number of services. 


Appellants submit that it was arbitrary and capricious and an 
abuse of discretion on the Commission's part to reaffirm a denial of 


appellants’ application for a first local service to a community of nearly 


24 


15,000 people, a second primary service or first choice of service to 
approximately 50,000 people, and a new service to approximately 130,000 
people on the basis of Section 3.28(c), and then in the following month to 
eliminate the requirements of Section 3.28(c) for more than one-quarter 
of the existing standard broadcast stations to permit these existing sta- 
tions to increase daytime power without regard to the 10% Rule. 7 Like- 
wise, it appears to be an abuse of discretion and arbitrary and capricious 
for the Commission, shortly after final decision in this case and while 
this appeal is pending, to permit Class Il stations daytime of the same 
general type as appellants’ proposed station to increase power even 
though interference received involves up to 19.1% of the population 
where there is no new local service and the major benefit is simply 
increased signal intensity in the station's community which is already 
receiving service, and to deny a waiver of Section 3.28(c) with regard 

to appellants’ proposal for a new station where the interference received 
amounts to 22.5%. 


Such demonstrated disenchantment with Section 3.28(c) with regard 
to the daytime increase in power of all Class IV stations and as indicated 
by the instructions to grant increases in power for the Class III daytime 
stations enumerated above, is inconsistent with the Commission's recital 
in the instant case that a refusal to waive Section 3.28(c) was to safeguard 
the policy of this section of the Rules. 


The Commission's failure to consider relevant and material evi- 
dence in denying waiver of Section 3.28(c) with regard to appellants’ pro- 
posed station when viewed against the recent developments and changes 
in the policy surrounding this section of the Rules, dictates the conclu- 
sion that the Commission acted arbitrarily and capriciously in con- 
sideration of the instant issue of waiver of Section 3.28(c). For this 


reason, among others, its decision below must be reversed. 


7 As an example, Station WEKR, Fayetteville, Tennessee, has been permitted to 
increase daytime power to a kilowatt even though it receives interference involving 
51.4% of the population within its normally protected contour. This application was 
granted when the Initial Decision of the Hearing Examiner became final in Radio 
Muscle Shoals, Inc., (WOWL), 21 Pike & Fischer R.R. 389, 400 (1961). 
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THE COMMISSION ARBITRARILY AND CAPRICIOUSLY DENIED APPEL- 

LANTS! PETITION FOR REHEARING AND RECONSIDERATION OF THE 

ERRONEOUS DECISION IN THIS PROCEEDING AND ABUSED ITS 

DISCRETION IN ITS FAILURE TO ORDER REHEARING BASED ON FACTS 

PROFFERED BY APPELLANTS WHICH DESTROYED THE BASIC RATIONALE 

OF THE COMMISSION'S DECISION 

Subsequent to the Commission's decision, a timely petition for re- 
consideration and rehearing was filed by appellants (R. 420-466), alleg- 
ing not only errors of law in the Commission's decision, but also includ- 
ing an engineering affidavit of appellants' consulting radio engineer, 
which showed that there had been an error in the original count of the 
population within appellants’ normally protected 0.5 mv/m contour. The 
correct figure was shown to be 160,972 instead of the 168,092 as found 
by the Hearing Examiner and adopted by the Commission (R. 397, 415- 
18). The affidavit also submitted field intensity measurements of the 
signal of WFBR, Baltimore, in the direction of Mt. Carmel, which had 
been taken in accordance with the Commission's Rules. Based on the 
population correction and these measurements, the engineering affidavit 
showed that appellants’ proposal does not in fact violate Section 3.28(c) 
of the Commission's Rules and Regulations and that the interference 
received by appellants' proposal would be 9.87% instead of 22 5% as 


previously assumed. 


The Commission determined that these matters were not brought 
to its attention with due diligence and denied the petition for reconsidera- 
tion and rehearing. The Commission's Memorandum Opinion and Order 
released December 14, 1960 (R. 528-531) stated that material offered by 
appellants was not newly discovered evidence, as would justify a rehear- 
ing under the provisions of Section 1.191(e)® of the Commission's Rules 
and Regulations, because it could have been obtained at an earlier time. 


= Redesignated Section 1.191(f) by order effective subsequent to adoption of 
Commission order denying reconsideration (25 F.R. 11153 (1960) ) (See Appendix). 
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The Commission also rejected arguments regarding alleged errors 
in the application of Section 3.28(c) of the Rules and Section 307(b) of the 
Act in the reconsideration petition. These matters have been discussed 


in Arguments I and Hi, supra, and will not be further considered here. 


Appellants prepared the engineering showing, made at the hearing, 
in accordance with the accepted Commission method for determining 
theoretical interference, but did not take measurements until after the 
erroneous decision of the Commission, relying on their request for 


waiver of Section 3.28(c) on Commission precedents regarding both 


waiver of the Rule and the ''Sec. 307(b) presumption"® of need for a first 


local service to a community of substantial size such as Mt. Carmel, 
and a second primary service to substantial populations. That such 
reliance was not wholly misplaced is borne out by the fact that the Hear- 
ing Examiner granted appellants’ application in his Jnitial Decision. 
Immediately upon learning that the Commission had refused to consider 
relevant and material evidence relating to the question of waiver of 
Section 3.28(c) of the Rules and to the determination required by Section 
307(b) of the Act, in reversing the Hearing Examiner, appellants deter- 
mined that a thorough review of the case was necessary (R. 421). It was 
determined that the engineering should be fully analyzed and, upon this 
reanalysis by appellants’ consulting engineer, appellants took diligent 
steps to obtain and timely provide the Commission with engineering 
prepared in the admittedly preferred method of actual measurements 
provided for by the Commission's Rules. It is submitted that the Com- 
mission erred in determining that appellants did not show due diligence 
based on the particular facts in this case where the evidence presented 
strikes at the very heart of the Commission's determination, and directly 
affects its decision in this case. Previous decisions of the Commission 
denying rehearing on the basis that evidence was not newly discovered 


EEE 


9 
Harrell v. F.C.C., 105 U.S. App. D.C. 352, 267 F.2d 629 (1959). 
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do not in any case involve such a direct effect on a decision of the Com- 
mission, see, e.g., Kentucky Broadcasting Corporation v. F.C.C.,, 84US. 
App. D.C. 383, 174 F.2d 38 (1949), KTBS, Inc., 10 R.R. 876c (1955), 
Loyola University, 12 R.R. 1116a (1957). 


It cannot be questioned that the Commission had the authority to 
reopen the proceeding and reconsider the decision which appellants con- 
tend was unjust and unwarranted. Section 405, Communications Act of 
1934, as amended (47 U.S.C. 405). The statute (Sec. 405) authorizes the 
Commission to take and consider, in that connection, not merely "newly 
discovered evidence" but also "evidence which has become available 
only since the original taking of evidence, or evidence which the Com- 
mission believes should have been taken in the original proceeding." 
The Commission had continuing jurisdiction over the proceedings during 
the period specified by Section 405, and that jurisdiction was sufficient 
for it to reopen and rehear its decision either upon petition by a party, 


such as appellants, or upon its own motion.2° When, as here, the further 


evidence being proffered shows that the original decision was erroneous 
the authority of the Commission should have been exercised. The Com- 
mission had the power to correct its errors and it should have, exercised 
that power. Cf., Sprague v. Woll, 122 F.2d 128 (C.A. 7, 1941), ‘cert. den., 
314 U.S. 669, 62 S.Ct. 131 (1941). 


Of course, the touchstone of the Communications Act is "the public 
interest, convenience and necessity,"’ Sections 307(a) and 309(a), supra. 
Under the circumstances of this particular case where the whole rationale 
of the Commission's decision in denying a waiver of Section 3.28(c) ap- 
pears to be destroyed by the additional engineering data proffered by 
appellants, the Commission abused its discretion and ignored the needs 
of Mt. Carmel, a city of nearly 15,000, for its first local broadcast 


service and of approximately 50,000 persons for a second primary 


See, also, Section 403 of the Act (47 U.S.C. 403), which eliminates any question, 
if one there be, as to the authority of the Commission acting upon its own motion. 
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service, by not exercising that discretion to permit a determination 
concerning this additional engineering material. Cf. Enterprise Com- 
pany v- F.CC., 97 U.S. App. D.C. 374, 231 F.2d 708 (1955), cert. den., 
351 U.S. 920, 76 S.Ct. 711 (1956). 


The Commission's decision and the order denying reconsideration 
and rehearing in this case being erroneous, arbitrary and unreasonable, 
fairness to Mt. Carmel, Pennsylvania, under Section 307(b) of the Com- 
munications Act and protection of appellants’ right to have a correct and 
proper decision made in this proceeding require a reversal of the Com- 
mission and a remand to the Commission with instructions to enter the 


proper decision. 


CONCLUSION 


For all the foregoing reasons this case should be reversed and 


remanded to the Commission with directions to carry out the judgment 


of this court pursuant to the provisions of Section 402(h) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. Section 402(h), affording 
the appellants inthis case all the relief that this court may direct. 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN B. KENKEL 
JOHN P. BANKSON, JR. 


218 Munsey Building 
Washington 4, D. C. 


Attorneys for Appellants 

Daniel F. Guinan, Richard H. Guinan, 
Francis D. Guinan and Lawrence E. 

Guinan, d/b/a GUINAN REALTY COMPANY 


Of Counsel: 


Miller & Schroeder 
218 Munsey Building 
Washington 4, D. C. 


May 16, 1961 
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APPENDIX 


STATUTES: 


Sec. 307(a), Communications Act of 1934, as amended (47 U.S.C. Sec. 
307(a) ), reads as follows: 


The Commission, if public convenience, interest, or neces- 
sity will be served thereby, subject to the limitations of this 
Act, shall grant to any applicant therefor a station license 
provided for by this Act. 


Sec. 309(a), Communications Act of 1934, as amended (47 U.S.C. Sec. 
309(a)), reads as follows: 


Subject to the provisions of this section, the Commission 
shall determine, in the case of each application filed with it 
to which section 308 applies, whether the public interest, 
convenience, and necessity will be served by the granting of 
such application, and, if the Commission, upon examination 

of such application and upon consideration of such other 
matters as the Commission may officially notice, shall find 
that public interest, convenience, and necessity would be' 
served by the granting thereof, it shall grant such application. 


Sec. 402(b)(1) of the Communications Act of 1934, as amended (47 U.S.C. 
Sec. 402(b)(1) ) reads as follows: 
Appeals may be taken from decisions and orders of the Com- 
mission to the United States Court of Appeals for the District 
of Columbia in any of the following cases: 5 


(1) By any applicant for a construction permit or station 
license, whose application is denied by the Commission. 


Sec. 402(h), Communications Act of 1934, as amended (47 U.S.C. Sec. 
402(h) ), reads as follows: 


In the event that the court shall render a decision and enter 
an order reversing the order of the Commission, it shall 
remand the case to the Commission to carry out the judg- 
ment of the court and it shall be the duty of the Commission, 
in the absence of the proceedings to review such judgment, 
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to forthwith give effect thereto, and unless otherwise 
ordered by the court, to do so upon the basis of the proceed- 
ings already had and the record upon which said appeal was 
heard and determined. 


Sec. 403, Communications Act of 1934, as amended (47 U.S.C. Sec. 403), 
reads as follows: 


The Commission shall have full authority and power at any 
time to institute an inquiry, on its own motion, in any case 
and as to any matter or thing concerning which complaint 

is authorized to be made, to or before the Commission by 
any provision of this Act, or concerning which any question 
may arise under any of the provisions of this Act, or relating 
to the enforcement of any of the provisions of the Act. The 
Commission shall have the same powers and authority to 
proceed with any inquiry instituted on its own motion as 
though it had been appealed to by complaint or petition under 
any of the provisions of this Act, including the power to 
make and enforce any order or orders in the case, or relating 
to the matter or thing concerning which the inquiry is had, 
excepting orders for the payment of money. 


Sec. 405, Communications Act of 1934, as amended (47 U.S.C. Sec. 405) 


applicable in this proceeding, reads as follows: + 


After a decision, order, or requirement has been made by 
the Commission in any proceeding, any party thereto, or any 
other person aggrievedor whose interests are adversely 
affected thereby, may petition for rehearing; and it shall be 
lawful for the Commission, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to appear. 
Petitions for rehearing must be filed within thirty days from 
the date upon which public notice is given of any decision, 
order, or requirement complained of. No such application 
shall excuse any person from complying with or obeying any 
decision, order, or requirement of the Commission, or 
operate in any manner to stay or postpone the enforcement 
thereof, without the special order of the Commission. The 
filing of a petition for rehearing shall not be a condition 
precedent to judicial review of any such decision, order, 


1 Sec. 405 was amended by Public Law 86-752, September 13, 1960, but the 
amendment provided that it would be applicable only to petitions for rehearing 
filed on or after that date. 
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or requirement, except where the party seeking such 
review (1) was not a party to the proceedings resulting in 
such decision, order, or requirement, or (2) relies on 
questions of fact or law upon which the Commission has 
been afforded no opportunity to pass. Rehearings shall be 
governed by such general rules as the Commission may - 
establish, except that no evidence other than newly dis- 
covered evidence, evidence which has become available 
only since the original taking of evidence, or evidence 
which the Commission believes should have been taken in 
the original proceeding shall be taken on any rehearing. | 
The time within which a petition for review must be filed. 
in a proceeding to which section 402(a) applies, or within 
which an appeal must be taken under section 402(b), shall 
be computed from the date upon which public notice is 
given of orders disposing of all petitions for rehearing 
filed in any case, but any decision, order, or requirement 
made after such rehearing reversing, changing, or modify- 
ing the original order shall be subject to the same provi- 
sions with respect to rehearing as an original order. 


Sec. 8(b) of the Administrative Procedure Act (5 U.S.C. Sec. 1009(b) ) 


reads in part as follows: 


(b) SUBMITTALS AND DECISIONS All decisions 
(including initial, recommended, or tentative decisions) _ 
shall become a part of the record and include a statement 
of (1) findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, law, or 
discretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof. 


RULES AND REGULATIONS OF THE FEDERAL COMMUNICATIONS 
COMMISSION: 


Sec. 1.15 (47 C.F .R. Sec. 1.15) provides as follows: 


Suspension, amendment or waiver of rules. The provisions 
of this chapter may be suspended, revoked, amended or . 
waived for good cause shown, in whole or in part, at any: 
time by the Commission, subject to the provisions of the 
Administrative Procedure Act and the provisions of this 
chapter. Any provision of the rules can be waived by the 
Commission on its own motion or on petition if good cause 
therefor is shown. 
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Sec. 3.22(c) and 3.22(d) (47 C.F R. Secs. 3.22(c) and (d)) provide as 
follows: 


(c) Class III station. A Class III station is a station 
which operates on a regional channel and is designed to 
render service primarily to a metropolitan district, and 
the rural area contiguous thereto. .... (The term "metro- 
politan district" as used in this paragraph is not limited 
in accordance with the definition given by the Bureau of 
the Census, but includes any principal center of population 
in any area.) 

x ke eK * 

(d) Class IV station. A Class IV station is a station 
operating on a local channel and designed to render service 
primarily to a city or town and the suburban and rural 
areas contiguous thereto. * * * 

Sec. 1.191(f) (47 C.F R. 1.191(f)), which was designated Sec. 1.191(e) at 
the time rehearing was denied in this proceeding, see 25 F.R. 11153 
(1960), provides as follows: 


(f) No evidence other than newly discovered evidence, 
evidence which has become available only since the 
original taking of evidence, or evidence which the Commis- 
sion believes should have been taken in the original pro- 
ceeding will be taken at any rehearing. 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties entered into a prehearing 
stipulation approved by Order of the Court dated March 3, 1961. 
The questions, with an introductory paragraph included in the 
stipulation, are as follows: 

In the proceeding under review herein, the Commission 
denied the application of appellantsfor a first standard 
broadcast station in Mount Carmel, Pennsylvania, on the ground 
that appellants' proposal violated Section 3.28(c) of the 
Commission's Rules (the so-called "10% Rule") and that waiver 
of the rule was not justified. The Commission thereupon 
granted the mutually exclusive application of intervenor for 
a second standard broadcast station in Hazelton, Pennsylvania. 
The questions presented are: 

l. Whether, in determining that waiver of ts rule 

was not justified, the Commission improperly 
disregarded (a) the provisions of Section 307(b) 
of the Communications Act and (b) relevant and 


material evidence of record, 


Whether the Commission's refusal to grant a 


waiver of its rule was otherwise arbitrary and 
capricious. 

Whether, assuming that the Commission's refusal 
to waive its rule was proper, the Conalssion 
erroneously failed to compare, under Section 
307(b) of the Communications Act, the respective 


(i) 


needs of Hazelton and Mount Carmel for the 
service proposed, 
Whether the Commission erred in denying appel- 


lants’ petition for reconsideration and 


rehearing insofar as that petition (a) requested 


reconsideration of the Commission's determination 
as to waiver of Section 3.28(c) of its Rules 

and as to Section 307(b) of the Communications 
Act, and (b) requested a reopening of the 

record to consider evidence which purported 

to show that Section 3,28(c) was not in fact 


violated by the proposal of appellants. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellants' Statement of the Case presents the essential 
background of this appeal. However, we believe that some 
additinnal discussion will help to make clear the setting for 
the Commission's decision. | 
This case involves the disposition by the Federal Com- 
munications Commission of applications for construction permits 


for new Class III standard broadcast (AM) stations to operate 


on the frequency 1300 kilocycles, with power of 1 kilowatt, 


directional antenna, daytime only. One application was filed 
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by Daniel F. Guinan, Richard H. Guinan, Francis D. Guinan, 
and Lawrence E. Guinan, d/b as Guinan Realty Company ("Guinan") 
for Mount Carmel, Pennsylvania, and the other was filed by 
Louis Adelman ("Adelman") for Hazelton, Pennsylvania. Although 
the Mount Carmel applicant would not render service to Hazel- 
ton, nor the Hazelton applicant to Mount Carmel, the mutually 
destructive interference which would be caused by the simul- 
taneous operation of both stations prohibited a grant to 
poth and required their simultaneous consideration in hearing. 
The Commission concluded, however, upon the hearing record, 
that Guinan was not qualified and that comparative treatment 
of the two applicants was not warranted, The Adelman appli- 
cation was granted and that of Guinan denied, 

The Guinan and Adelman applications were designated 
for hearing in a consolidated proceeding by order of February 
12, 1958, released February 19, 1958 (R. 69-70). The hearing 
was necessary because the applications were mutually 
inconsistent. It also appeared, although the two applicants 
were found otherwise qualified, that the proposed operation 
of Guinan would not comply with Section 3.28(c) of the 
Commission's Rules, 47 CFR 3.28(c), which prohibits a daytime 
grant where objectionable interference will be received 
within the normally protected contour affecting more than 


1/ 
10 percent of the population within that contour. 


ea 
i/ Guinan had recognized that its proposal did not comply 
with Section 3.28(c), because of interference from 
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Section 3,.28(c), the so-called "10 percent rule", provides 


in pertinent part: 


Upon a showing that a need exists, a Class II, 
III or IV station may be assigned to a channel 
available for such class * * * Provided: * * * 
(3) the interference received does not affect 
more than 10 percent of the population in the 
proposed station's normally protected primary 
service area; * * * 2/ 


The following issues were designated for the consoli- 
dated proceeding (R. 70), Issue No. 2 being addressed to 
the apparent violation, and requested waiver, of Section 
3.28(c): 


1. To determine the areas and populations which would 
receive primary service from the proposed operations 
and the availability of other primary service to 

such areas and populations, 


2. To determine whether, because of interference 
received, the proposed operation of the Guinan 
Realty Company would comply with Section 3.28(c) 
of the Commission's Rules; and if compliance with 
Section 3.28(c) is not achieved, whether cir- 
cumstances exist which would warrant a waiver of 
said Section of the Rules. 


3. To determine in the light of Section 307(b) 

of the Communications Act of 1934, as amended, 
which of the operations proposed in the above- 
captioned applications would better provide a fair, 
efficient and equitable distribution of radio 
service, 


4, To determine in the light of the evidence 
adduced pursuant to the foregoing issues which 


Station WFBR, Baltimore, Maryland, and had accompanied 
its application with a request for waiver of the rule 
CR. 248). 


2/ The rule is set forth in full in the appendix hereto. 
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of the applications should be granted. 


On November 10, 1958, after a full hearing (with 


written submissions of evidence), the Hearing Examiner 
released an initial Decision proposing to grant Guinan's 
application and to deny that of Adelman (R. 181-193). In 

his initial Decision, the Examiner first made findings of 
fact on the areas and populations proposed to be served by 
the two applicants (R. 182-186, Pars. 3-10). Then, pur- 
suant to Issue No. 3, the so-called Section 307(b) issue, 

he made further findings on the commercial, industrial, 
political, etc., characteristics of Hazelton and Mount Carmel 
(R. 186-188, Pars. 11-15). 

In his conclusions, the Examiner summarized the 
relevant facts concerning the service proposed to be rendered 
by the applicants (R. 188, Pars. 16-17), and then turned to 
Guinan, pointing out that the Guinan proposal would suffer 
objectionable interference to 22.5% of the population within 
the normally protected primary service area, and that; 
"Consequently, it must first be determined whether cir- 
cumstances exist to warrant a waiver of the rule * * *" 

(R. 189, Par. 18). He concluded that a waiver of the rule 
should be granted Guinan because its station would bring 
a first facility to Mount Carmel, a second primary service 
to that city and 35,000 other persons, and an additional 


(4th to lith) primary service to some 130,000 persons 
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(R. 190,191, Pars. 18, 21). The Bxaminer, however, made 


clear that this conclusion “was independently (not compar- 


atively) derived as a threshold proposition despite the 
22.5% non-served population figure" of the Guinan proposal 
(R. 191, Par. 21). Finally, having found Guinan qualified, 
he preferred Guinan to Adelman on the Section 307(b) issue 
of which applicant would better provide a fair, efficient 
and equitable distribution of radio service (R. 190, 192- 
193, Pars. 19, 22-23). 

After the filing of exceptions, and oral axgudent, 
the Commission, with two Commissioners absent and one 
dissenting, released its final Decision granting Adelman's 
application and denying Guinan's (R. beucaeyi The Com- 
mission adopted the Examiner's findings of fact, with the 
exception of paragraphs 11-15, dealing with some of the 
characteristics of Mount Carmel and Hazelton, which were 
deleted as unnecessary in view of the conclusion reached by 
the Commission that Guinan was not qualified (R. 234). 
Paragraphs 16 and 17 of the initial Decision, i.e., con- 
clusions summarizing the findings on service, were also 
adopted (R. 234). 

However, the Commission, unlike the examiner, con- 
cluded that a waiver of Section 3.28(c) of the Rules vad 


not warranted. The applicable principle, it stated, was 


3/ 28 F.C.C. 432; 18 Pike & Fischer, R.R. 97. 
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that: "A waiver of Section 3.28(c) will be granted only in 
unusual circumstances in which it is clearly demonstrated 
that the public interest requires such exceptional action, 


In the Matter of Amendment of Section I of the Standards of 


Good Engineering Practice Concerning Standard Broadcast 


Stations, 10 RR 1595. Section 3.28(c) imposes a more strict 
standard upon daytime than nighttime proposals in view of 


the fact that the exceptions stated in the rule apply only 
4/ 


to nighttime operations.” (R. 235). The Commission con- 
cluded that (R. 235): 


As the findings indicate, Guinan's proposed 
daytime only operation would receive objection- 
able interference affecting 22.5% of the 
population and 38.3% of the area within the 
normally protected primary service area. 
Insofar as a proposed daytime only operation 
is concerned, this would be the deepest 
encroachment upon Section 3.28(c). Compelling 
circumstances must be presented in order to 
persuade us that a waiver of Section 3.28(c) 
would be justified, and we do:not find those 
circumstances in this proceeding. 


It further concluded that: "a comparison of Adelman and 
Guinan on Section 307(b) grounds is unnecessary in view of 


the denial of Guinan'’s application for failure to comply with 


———$——— 

4/ The rule provides more lattitude for nighttime operations, 
permitting a grant even where the interference exceeds 10 
percent "if the proposed station would provide either a 
standard broadcast nighttime facility to a community not 
having such a facility or if 25 percent or more of the 
nighttime primary service area of the proposed station is 
without primary nighttime service.” 


as 
5/ 
Section 3.28(c)." (R. 236). Accordingly, the Adelman 


application was granted. 


On May 11, 1960, Guinan filed a petition for recon- 


sideration and a stay (R. 420-466). A separate petition for 
a stay was also filed (R. 480-517). The petition for re- 
hearing urged that the record should be reopened to permit 
the introduction of “newly discovered" evidence, and also 
that the Commission had erred in denying a waiver and in not 
comparing Guinan and Adelman under Section 307(b) of the Act, 
47 U.S.C. 307(b). The allegedly new evidence consisted of 
actual measurements of the interfering signal of Station WFBR, 
Baltimore, Maryland, taken after issuance of the Commission's 
final Decision, which Guinan claimed showed that there would 
not in fact be interference from Station WFBR in excess of 

10 percent, The evidence introduced by Guinan at the hearing 


had been computed primarily from the Commission's soil con- 
6/ 


ductivity maps. 

On December 7, 1960, with one Commissioner not par- 
ticipating and two Commissioners dissenting, one on the ground 
that a waiver should have been granted, the Commission denied 
5/ By Order released April 22, 1960 (R. 238), the Commis- 

Sion corrected its decision by deleting the sixth sentence 
of paragraph 5 thereof (see R. 235, Par. 5). 

6/ Guinan also stated it had erred in the computation of 
the population within its own proposed service area, a 


recomputation having shown a 4.2% smaller figure CR. 422, 
441). 
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7/ 
Guinan's petition for rehearing (R. 528-531): 
The petition for rehearing was denied on the 
grounds that Guinan had known of the obvious 
departure from Section 3.28(c) from the 
outset; that it had chosen to rely on com- 
putations of interference (made in accordance 
with the prescribed standards) although 
the rules permitting such calculations 
caution that interference should preferably 
be determined by actual measurement when- 
ever possible; and, that it was only 
after an unfavorable decision was released 
that Guinan attempted to show new inter- 
ference contours based on actual measure- 
ments. It was held that this could not 
properly be termed “newly discovered evidence" 


and that due diligence had not been shown. 


This appeal followed. 


T/ On June 29, 1960, with two Commissioners 
absent, and one Commissioner dissenting, 

the Commission had denied Guinan's request 
for a stay (R. 526-527). 
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SUMMARY OF ARGUMENT 
I. 

The Commission validly applied Section 3. 28(c) of 
its rules to Guinan's application as a matter of basic 
qualification, without comparing the needs of Mount 
Carmel and Hazelton for service under Section 307(b) of 
the Communications Act. Since its adoption, Section 3.28(c) 
has been consistently applied in the absence of a waiver 
to disqualify applicants who could not comply with:it. 
This is proper. A minimum degree of efficiency is a 
reasonable basic requirement for operation in the public 
interest. And it is settled law that a comparison: of com- 
munity needs need not be made where one of two conflicting 
applicants, because of basic disqualification, senate be 
found capable of meeting the needs of the community in which 


it seeks a license. Simmons v. Federal Communications Com- 


mission, 79 U.S. App. D.C. 264, 265, 145 F.2d 578, 579. 


This is not to say that Section 307(b) has no bearing on 

this case. While it has no bearing in terms of a comparison 
between communities, considerations of fair and equitable 
distribution of service, as well as efficiency, wee fully 
treated in the Commission's determination that Section 3.28(c) 


should not be waived on the facts of this case. 


Il. 

Tie Commission properly concluded, after a full 
hearing, that the substantial failure of the Guinan pro- 
posal to comply with Section 3.28(c) should not be waived. 
The Commission, when it concluded that the objectionable 
interference which the Guinan proposal would suffer 
(22.5%, more than two times as great as the allowable 
maximum permitted by the rule) should not be waived 
without a more persuasive showing, considered community 
need and the other relevant factors concerning the 
proposed service. Other findings which the Commission 
deleted from the Examiner's Decision as unnecessary 
were not utilized by the Examiner in determining whether 
a grant of a waiver to Guinan was warranted, and Guinan 
has failed to show how they would militate in favor of 
a waiver. Furthermore, Guinan has not shown that the 
Commission's recent deletion of the 10 percent rule 
requirement for Class IV stations seeking to increase 
daytime power from 250 watts to 1000 watts, makes arbi- 


trary the disposition of applications for Class III 


stations, such as Guinan's, on an ad hoe basis. 


Til. 
The Commission properly denied Guinan's petition 


for rehearing since the allegedly new evidence based 
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on measurements which Guinan sought to introduce after final 
decision was not “newly discovered evidence” in the accepted 
sense of that phrase. Communications Act, Section 405; 


Commission's Rules, Section 1.191(f). Guinan was aware at 


the time it filed its application that its proposal: was in 


conflict with the 10 percent rule. Furthermore, the Com- 
mission rules which Guinan utilized in its computations 
caution applicants to determine interference by actual measure=- 
ments whenever possible. Nevertheless, the engineering 
evidence based on actual measurements which Guinan sought 

to adduce as new material was not prepared by Guinan until | 
after the release of the Commission's Decision. Since 

there was no showing made in Guinan"s petition that there 
were reasonable grounds for Guinan's failure to introduce 
actual measurements at the hearing, the Commission correctly 
concluded that Guinan had not demonstrated the "due dil- 
igence”™ which the Commission's rules require. 

Nor is Guinan correct in its argument that the 
requirement of due.diligence disappears in circumstances 
where the allegedly new evidence can have a “direct" 
effect upon the Commission's Decision, The cases cited 
by Guinan do not support its claim. Guinan'ts reque'st 
for rehearing was a matter committed to the Gonaheedonts 
discretion, Communications Act, Section 405, No abuse 


of that discretion has been shown, 
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ARGUMENT 
Introduction 

The appellants’ challenge to the Commission's decision 
on the merits and to the Commission's refusal to order a 
rehearing, revolves entirely about Section 3.28(c) of the 
Commission's Rules. A brief review of the development of 
this rule and the reasons for its adoption will therefore 
be given here as background to the argument proper. 

Section 3.28(c) was made part of the Commission's 
Rules in 1954, in a formal rule making proceeding. See 


Report and Order, August 4, 1954 In the Matter of Amend- 


, a 


ment of Section 1 of the Standards of Good Engineering 


Standard Broadcast Stations, 10 Pike & 


Practice Concerning 


Fischer, R.R. 1595. The Commission there stated: "The 
present proposal is designed to codify the important excep- 
tions developed in the administration of the 10% rule so 


as to establish a fixed certain procedure,” 10 Pike & Fischer, 


ee  — 

8/ Prior to this amendment, Section 3.28(a) had provided that; 
"The individual assignments of Stations to channels which may 
cause interference to other United States stations only shall 
be made in accordance with the standards of good engineering 
practice prescribed and published from time to time by the 
Commission for the respective classes of stations involved." 
47 CFR 3.28(a). The Standards of Good Engineering Practice, 
which were intended to be flexible, Beaumont Broadcasting Corp. 
v. Federal Communications Commission, 91 U.S. App. D.c. lll, 
115-116,202 F.2d 306, 310, contained the 10 percent rule in 
paragraph 9, 47 CFR p. 172 (1953). At that time the standard 
was 10 percent of the population in the actual primary ser- 
vice area (the interference-free area) as contrasted with 

the present standard of interference received affecting more 
than 10 percent “of the population in the proposed station's 
normally protected primary service area" (the total normally 
protected area). 


«136 
R.R. at 1598, and, “the new provision is not merely a general 
guide but a fixed, certain rule.” (10 Pike & Fischer, R.R. 


at 1600.) 


The 1954 Report and Order also explained the consider- 


ations which are basic to the rule (10 Pike & Fischer, 


R.R. at 1597): 


A brief discussion of basic allocation con- 
siderations is desirable to an understanding of 
the problems here involved. Whenever two or 
more radio stations operate simultaneously on 
the same or closely adjacent frequency, each 
will interfere to some extent with the reception 
of the other. Depending upon many factors but 
principally upon the distance between the stations, 
the powers radiated and the time of operation, 
the interference may be so slight as to be un- 
detectable or may be so severe as virtually to 
destroy the entire service areas of all the 
stations, The fundamental judgment which must 
made by the Commission in formulating the rules 
governing station assignments is the determina- 
tion of the point at which on an over-all basis 
the resulting interference may become so severe 
as to outweigh the advantages to be gained by 
assigning additional stations to the available 
frequencies. Basic engineering rules governing 
the assignment of stations are, in essence, a 
means for achieving an optimum balance between 
exessive interference and too restricted use of 
available frequencies. 


The 10 percent requirement, said the Commission, was 
made “chiefly so as to insure an efficient otviigabion of 
available facilities. For if the sole criterion were only 
'no interference to existing stations,’ a grant might be 
made which represented a markedly inefficient operation and 


which might preclude some future assignment of a much more 
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efficient nature." (10 Pike & Fischer, R.R. at 1597- 
g/ 
1598.) The requirement would be waived “only in unusual 


circumstances in which it is clearly demonstrated that 
the public interest requires such exceptional action.” 
(10 Pike & Fischer, R.R. at 1600.) 


I. GUINAN WAS NOT ENTITLED TO COMPARATIVE 
CONSIDERATION WITH ADELMAN. 


CONSIDERATION Kier 
Appellants urge as their first point (Br. 12-16) 
that the Commission could not legally apply Section 
3.28(c), which sets a standard of efficiency, without 
determining whether a new radio facility in Mount Carmel 
or in Hazelton would provide the more "fair, efficient, 
and equitable distribution of radio service” which the 
Commission is required to provide in considering appli- 
cations for licenses under Section 307(b) of the 
Communications Act, 47 U.S.C. 307(b). Appellants 
urge, in short, that the Commission erred in treating 
compliance with the rule as a matter of basic quali- 
fication without comparing the needs of the two 
communities for additional service. We believe that 
this argument misapplies Section 307(b) and, in fact, 
97 The Commission pointed out that the 10 percent 
requirement also has the effect of protecting the 
service of existing stations against degradation, since 
adding substantial numbers of stations to any channel 


has an effect even though objectionable interference 
is not caused. (10 Pike & Fischer, R.R. 1598, n..2.) 
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lacks any substance independent of appellants' second 
point, which is that the Commission arbitrarily failed 
to grant a waiver of the rule in this yee 

It is clear, at the outset, that Section 3. 28(c) 
was intended by the Commission to constitute a standard 
of basic qualification, and has been consistently 
applied in the absence of waiver, to disqualify appli- 
cants who could not comply with it. As pointed out in 
the Introduction, supra, the Report and Order adopting 
the rule in 1954 described it as a "fixed, certain rule." 
Since that time, in cases involving mutually inconsistent 
applicants for stations in different cities, the Commission 
has always treated compliance with the 10 percent rule ‘as 
a matter of threshold qualification. E.qg.. Lawrence A, 
Reilly, 24 F.C.C. 257, 269; Southern Indiana Broadcasters, 
Inc., 24 F.C.C. 521, 528, where the Commission said: "Since 
failure to comply with Section 3,28(c) and a refusal to 
waive it on the Commission's part could lead to Genial of 


the Lawrenceville application before comparative issues 


are reached, the Commission views it as more appropriate 


to decide this first." In a footnote to this statement, 
the Commission explained: "Whether there is a greater need 
10/ It may be noted here that Guinan's proposal would have 


been more than twice as inefficient as the 10 Fe i 
standard set by the rule. 
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for a first local service in one city than in another is a 
question which cannot be reached until it has been ascertained 
whether Lawrenceville's application is so inefficient from 
the standpoint of received interference that it should not 
be granted at no 

It is not clear whether Guinan means to assert that 
comparative treatment must always be given wherever there 
are two or more conflicting applicants in different communities, 
without regard to their basic qualifications, or whether it 
argues only that minimum efficiency in the use of the fre- 
quencies cannot be made a matter of basic qualification in 
this situation. To the extent that its position on either 
hypothesis rests on an alleged principle that Section 307(b) 
always requires comparative treatment, the argument has 
already been disposed of by this Court's decision in Simmons 
v. Federal Communications Commission, 79 U.S. App. D.C. 264, 
265, 145 F.2d 578, 579, involving mutually exclusive appli- 
cations for Akron and Cleveland, where it was held that: 

No formal or direct comparison is necessary 

between an application which must be denied 

and one which may be granted. Relative 

consideration is meaningless unless there 


are two applications either of which, con- 
sidered alone, might be granted. 


ee 

li/ The Examiner applied the rule in the same manner, and 
Guinan itself recognized in its proposed findings and con- 
clusions that (R. 378): "...at the outset, a determination 
must be made as to whether the proposal of Guinan which is in 
violation of the '10% rule’ is so inherently inefficient as to 
require denial before the patently more important 307(b) issue 
is reached and resolved.” 
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It would seem obvious, even in the absence of 
clear ruling, that the comparatively greater need of 
community over that of another could not be elevant 
the applicant is basically unfit to receive a grant. 
application whose grant woudd not be in the public interest 
on an absolute basis where only one applicant for one city 
is involved is not strengthened by the presence of competing 
applicants POON 

Federal Communications Commission v. Allentown Broad- 
casting Co., 349 U.S. 358, upon which appellant relies 
(Br. 15-16), does not change the Simmons case rule in any way. 
For the Allentown case dealt only with the proper standard for 
choosing between applicants for different communities, and 
the entire decision rests upon the implicit assumption that 
such choice, based upon comparative community needs under 
Section 307(b), is to be made between qualified applicants. 
In that case, one community was found to have the greater 
need for a new station, and only one applicant proposed to 
serve that community. In such circumstances, the Court ruled, 


the greater community need was not to be subordinated to the 


possibly greater ability of the applicant for the other 


community. Nothing in the case suggests what appellant would 


12/ It is clear, contrary to appellants" apparent belief, 
that the presence of the Adelman application for Hazelton 

is not relevant to Guinan's case, and could not be unless 
Guinan first surmounted the Section 3.28(c) hurdle. Even 

on its own theory, Guinan would be in the strongest position 
if it were the sole applicant in the case. 
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have this Court hold, i,e., that the comparison of community 

needs must still be made even where one applicant, because 

of basic disqualification, cannot be found capable of meet- 

ing the needs of the community in which he seeks a license. 
If Guinan means to argue only that the 10 percent 


rule cannot be disqualifying here, its contention, to the 


extent that it is based on the view that Section 307(b) of 


the Act requires comparative treatment, has been disposed of 
13/ 
above. If it means that inefficiency cannot properly be 


made disqualifying because Section 307(b) refers to a "fair, 

efficient, and equitable” distribution of frequencies, the 

argument must fall unless Guinan is prepared to assert the 

obviously unsound contention that inefficiency in the use of 

a frequency, no matter how serious, can never be disqualifying. 
If the principle be tested by an extreme example, it 

would seem clear beyond doubt that jt would not serve the 

public interest to make a grant to an applicant who would 

serve so few people (e.qg., a few hundred) that he could not 


possibly be said to meet any needs. An assignment which is 


ie 

13/ That the standard is embodied in a rule could not affect 
its validity, and Guinan makes no attempt to argue that 

the Commission lacks authority to adopt a rule which provides 
for denial of an application upon the basis of one factor, 
where that factor is sufficiently important to preclude 
operation in the public interest. Any such argument would have 
to be made in the face of settled law to the contrary. 

National Broadcasting Co. v. United States, 319 U.S. 190; 
United States v. Storer Broadcasting Co., 351 U.S. 192. 
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14/ 
fatally inefficient is not "fair, efficient, and equitable", 
And, of course, Section 3.28(c) is no different in its impact 
in this respect than any other cause for disqualification, 


although it is drawn from Section 307(b), The concern with 


equitable assignments among communities is always present to 


the same degree. It has never been considered to require a 


grant to an unqualified applicant. 
This is not to say that Section 307(b) has no bearing 


on this case. While we firmly believe that it has no bearing 
15/ 
in terms of a comparison between communities, considerations 


14/ As the Commission pointed out in a Memorandum Opinion 

and Order of January 27, 1955, denying reconsideration of 

the order adopting the rule, the requirement for a minimum 
degree of efficiency of service does not derogate from Section 
307(b), but fully comports with it. Thus: "Applications for 
new or changed facilities which cannot meet the requirements 
of the rules or come within the exceptions provided, in our 
view, would not tend to further the objectives of Section 
307(b) of the Act, except in unusual circumstances where it 
is clearly demonstrated that the public interest requires 
such exceptional action. However, as we pointed out in our 
Decision, under such circumstances, petitions for waiver will 
be entertained." (10 Pike & Fischer, R.R. 1600a, at 1600f.) 


15/ Whether the inefficiency is disqualifying or not, is a 
question which must be determined on the basis of whether the 
community's need of a new station (a need which the applicant 
can otherwise meet), or some other factor, requires that the 
adverse factor of inefficiency be deemed outweighed. Section 
3.28(c) provides a standard which the Commission believes 
reasonable in the absence of unusual factors. But whether the 
need outweighs the inefficiency is a question which relates 
solely to the one community, the solution of which':is in 

no way aided by determining whether that community's needs 
are greater or less than those of another community, 
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of fair and equitable distribution of service, as well as 
efficiency, were fully treated in the Commission's determina- 
tion that Section 3.28(c) should not be waived on the facts 
of this case. Whether or not that determination was correct 
is, in our view, the only real issue on the merits. We shall 
discuss that question in Point II. 


Il. THE COMMISSION PROPERLY DENIED A WAIVER 


THE COMMIS510N DRY 


OF SECTION 3,28(c). 


When Section 3.28(c) was adopted as part of the Com- 
mission's Rules, the Commission recognized that waiver of the 
rule might be warranted in some instances where the applicant's 
proposal did not comply with the rule. It stated, however, 
that "as with other rules, waivers will be granted only in 
unusual circumstances in which it is clearly demonstrated 
that the public interest requires such exceptional action." 
Report and Order, 10 Pike & Fischer, R.R. 1595, at 1600. 

The Commission here determined, after a full hearing, that 

the substantial failure of the Guinan proposal to comply 

with Section 3.28(c¢) should not be waived. Guinan's conten- 
tion (Br. 17-24) that the denial of a waiver was erroneous for 
failure to consider relevant evidence is, we believe, based 
upon a misunderstanding of what is relevant to a valid de- 
termination of a request for a waiver. 

The proposed Guinan operation would have received 


objectionable interference to 22.5% of the population (and 


38.3% of the area) within the normally protected area which 


20 ie 
16/ 

the station could otherwise be expected to serve. ' This 
is more than double the amount of interference permitted by 


the rule. As set forth in the Counterstatement, the Examiner 


favored a waiver because Guinan would bring Mount Carmel its 


first local AM station, would furnish a second primary service 
to that city and some 35,000 other persons, and an additional 
primary service (ranging in different areas from a fourth 
service to an eleventh) to some 130,000 persons. The Commis- 
sion believed that these factors did not outweigh this "deepest 
encroachment on Section 3.28(c)" (R. 235). It pointed out that 


the rule provides a stricter standard daytime than nighttime, 


16/7 Guinan's application was for a Class III station, which is 
normally protected against co-channel objectionable’ interference 
daytime within an area bound by its 500 uv/m (microvolts per 
meter) groundwave contour. Section 3.182 of the Commission's 
Rules, 47 CFR 3.182 (1957). <A concise explanation of the con- 
cept of a normally protected contour (in that case 1 uv/m) is 
contained in the dissenting opinion in WJR v. Federal Communi- 
cations Commission, 84 U.S. App. D.C. 1, 19-20, 174° F.2d 226, 
244-5, reversed Federal Communications Commission v. WJR, 337 
U.S. 265: "This concept of normal protection in the daytime 

is clear. The circumference of the protected area is a contour 
line, which is fixed by measurement of the strength of the 
radio waves from the particular station. That strength, or 
intensity, is measured in terms of microvolts (millionths of 

a volt) or millivoits (thousandths of a volt) per meter, 
abbreviated as uv/m and mv/m, respectively. The wave which 

is measured ig the groundwave, which follows the surface of the 
earth and extends greater or less distances depending upon 

the nature of the earth, its topography, and such obstacles 

as noise and steel structures. Generally speaking, the greater 
the distance from the station, the less the strength of the 
station signai. The ‘100 uv/m groundwave contour’ named in 

the Commission's Standards, is the imaginary line which con- 
nects all points at which the groundwave of the station is of 
100 microvolts per meter strength. The area within, that 
irregular circumference is the normaliy protected area.” 
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the exceptions to the rule for a first nighttime AM facility 
and for a situation where 25 percent or more of the proposed 
nighttime primary service area is without primary nighttime 
service, not being applicable to a daytime application (R. 235). 
The Commission also cited as precedents, Lawrence A, 
Reilly, 24 F.C.C. 257 (denying a daytime waiver of a 15.4 per- 
cent violation; although the grant would have provided a 
first local facility, a first primary service to some 2,000 
persons, and a first primary service from a Long Island station 
to some 13,000 persons on Long tea Huntington-Montayk 
Broadcasting Co,, Inc., 25 F.C.C. 1309 (denying a daytime 
waiver to an existing station because of an increase in in- 
terference received from 12.6 percent to 16 percent, and because 
of increased interference to other stations, despite a con- 
siderable increase in population proposed to be served); South 
Kentucky Broadcasters, 28 F.C.C. 175 (denying a daytime increase 
in power because of an increase in interference received from 
9.4 percent to 13.3 percent, although the proposal would bring 
an additional service to 88,000 persons); and Southern Indiana 


Broadcasters, Inc., 24 F.C.C. 521 (where daytime interference 


received of 17.1 percent was waived in a situation somewhat 


17/ In that case, the Commission also felt that the proposed 
station would not bring all the benefits to a metropolitan 
district that a Class III station is supposed to provide 

(24 F.C.C. at 267). 
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similar to this, but where a primary service to 93,000 persons 
more than was proposed by Guinan was contemplated). | 

It is clear, therefore, that the Commission, when it 
concluded (R. 236), that interference more than two times as 
great as the allowable maximum specified by the rule should 
not be permitted without a more convincing showing, did consider 
community need and the other relevant factors of proposed 
service. The findings deleted from the Bxaminer's decision 
as unnecessary (only Paragraph 14 of which related to Mount 
Carmel (R. 187)), covered such matters as retail sales figures, 
wholesale establishments and sales, the names of fectaeuat, 
civic and cultural groups, and the fact that there is a daily 


(except Sundays) newspaper (R. 187-188). The Examiner did 


not utilize these findings in determining whether to grant a 


waiver to Guinan (see Pars. 18, 21 of initial Decision, 
R. 189-190, 191-192), and Guinan has failed to show-how they 
would militate in favor of a waiver. 

Nor did the Commission, in Huntington-Montauk Broadcasting 
Co., 25 F.C.C. 1309 or Southern Indiana Broadcasters, Inc., 
24 F.C.C. 521, rely upon such factors in determining whether 
or not a waiver should be granted, as Guinan claims: (Br. 18-20), 
In the Huntington-Montauk case, the Commission concluded (25 F.C.C. 
1325-6) that the program showing of the applicant disclosed only 
that it "... proposes to operate in a manner consistent with 


the public interest. It evidences no special area need for the 
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proposed service.” Surely, this conclusion is of no aid to 
Guinan here, since Guinan did not even offer any programming 
ore ens 

Guinan’s reliance (Br. 22-24) on the Commission's recent 
deletion of the 10 percent rule requirement for Class IV 
stations seeking to increase daytime power from 250 watts to 
1000 watts (see Amendment of Ten Percent Rule, 20 Pike & 
Fischer, R.R. 1661), is misplaced. The considerations which 


persuaded the Commission to conclude that existing Class IV 


stations seeking to increase their power, and new Class IV 


stations applying for 1000 watts, should be exempted from the 


10 percent limitation on interference insofar as the power 
above 250 watts is ey havnean aes clearly not applicable to 
Guinan’s application seeking a new Class III station. In its 
Report and Order the Commission explained the reasons for 
encouraging Class IV stations to increase their power from the 
formerly permitted maximum of 250 watts to 1000 watts, and 
also the difference between this class of station and other 
classes, stating (20 Pike & Fischer, R.R. at 1664): 

18/7 In the Huntington-Montauk case, the Commission held that 
programming evidence was admissible on the issue of waiver of 
Section 3.28(c) (25 F.C.C. at 1318) (App. Br. 19). But Guinan 
has no complaint here that it was denied such opportunity. 

19/ The Commission determined to apply the 10 percent standard 


to the effect of the first 250 watts of power, but not to any 
increased interference resulting from power above 250 watts. 
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There are factors, however, which apply peculiarly 
to Class IV stations seeking power in excess of 

250 watts which, in our opinion, justify excepting 
them as a group from the 10 percent population 
criterion. Unlike other classes of standard broad- 
cast stations, Class IV stations are almost univer- 
sally non-directional, nearly all operate with 

the same power and are applying for equal power 
increases. Under such conditions, neighboring 
Class IV stations on local channels may generally 
increase power beyond 250 watts without interference 
resulting within their existing primary service 
areas, and obtain the substantial benefits of 
increased signal strength within existing areas, 
and a net expansion of primary service, even though 
population in the new service areas may be subject 
to interference in excess of that which may he 
permitted under $3,28(c)(3). Conditions conducive 
to a comparable general result do not exist on other 
than the local channels, and we adhere to the view 
that it is necessary to retain the 10% population 
criterion for delineating the requisite minimum 

of interference-free service to be provided within 
the normally protected contours of stations of 
other classes to insure efficient use of broad- 
cast frequencies. 


Guinan has not shown that this special treatment of 


Class IV stations makes arbitrary the disposition of applica- 
_ 20/ 
tions for Class III stations on a case-by~case basis. 


20/ Guinan has also relied (Br. 21-22) on Commission instructions 
to grant three applications for increases in power of existing 
Class III stations (Station WJWS, South Hill, Virginia, Docket 
No. 12655: Station WHEE, Martinsville, Virginia, Docket No. 
12935; Station WVIP, Mount Kisco, New York, Docket No. 13054). 
The Commission, on June 28, 1961, adopted a final Decision 

(FCC 61-821) granting the WJWS and WHEE applications. The Com- 
mission announced no change in policy in this decision, which 
involves stations already on the frequéncies, neither of which 
would receive as much interference as the Guinan proposal. 

(The amounts for WJWS and WHEE are 13.1% and 19.1%, respectively.) 
As for Station WVIP, it is to be noted from the Initial Decision 
released May 13, 1960 (FCC 60D-66), that WVIP would: receive in- 
terference amounting to only 16.6% of the population within its 
normally protected contour, which is also much less than the 
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III. THE COMMISSION PROPERLY DENIED GUINAN'S 
PETITION FOR REHEARING AND RECONSIDERATION. 


As we have shown in the Counterstatement, supra, the 
Commission's decision in this case was made after a full and 
fair hearing. Nevertheless, after Guinan had been accorded 
every opportunity to make out its case, Guinan petitioned for 
rehearing and reconsideration after the final decision, alleg- 
ing, inter alia, that the record should be reopened for the 
purpose of submitting "newly discovered" evidence, based on 
actual measurements which would “reveal that there will not 
be any violations of Section 3.28(c) of the Commission's Rules 
as a result of the operation of the station as proposed by 
Guinan" since “the total population within Guinan's proposed 
half millivolt contour which will receive objectionable inter- 
ference will be only 9.87% instead of the 22-1/2% as heretofore 
calculated ..." (R. 427). 

The Commission, in a Memorandum Opinion and Order 
denying the petition for rehearing and reconsideration (R. 242- 
245), concluded “that the new evidence which Guinan seeks to 
introduce is not 'hewly discovered evidence’ in the accepted 
22.5% wich Guinan would suffer, These applications in no 
respect reflect "a shift in policy regarding the treatment 
of Class III daytime stations and their compliance with Sec- 
tion 3.28(c)." (Br. 22). In any event, there is "... the 
rule of law that the doctrine of stare decisis is not generally 


applicable to the decisions of administrative tribunals." 


Kentucky Broadcasting Corporation, Inc, Ma. Bederal Communi- 
cations Commission, 84 U.S. App. D.C. 3837385, 174 F.2d 38, 
40 (footnote omitted). 
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sense of that phrase." (R. 243). It relied on the then 
Section 1.191(e) of its Rules, 47 CFR 1.191(e) (1960), (pres- 
ently Section 1.191(f)), which states that: 


No evidence other than newly discovered evidence, 
evidence which has become available only since 

the original taking of evidence, or evidence which 
the Commission believes should have been taken in 
the original proceeding will be taken at any 
rehearing. 


This Section implements and incorporates pertinent language 
of Section 405 of the Communications Act, 47 U.S.C. 405, which 
provides, in part: 


Rehearings shall be governed by such general 
rules as the Commission may establish, except 
that no evidence other than newly discovered 
evidence, evidence which has become available 
only since the original taking of evidence, or 
evidence which the Commission believes should 
have been taken in the original proceeding shall 
be taken on any rehearing, 


In its Opinion and Order, the Commission observed that 


the engineering evidence based on actual measurements which 


Guinan wished to adduce as new material was not prepared 
until after the release of the Commission's final nee ad 
The Commission also noted that Guinan was aware at the time 
it filed its application that “its proposal was in conflict 
with Section 3.28(c) of the Rules." (R. 243). Furthermore, 
the very Commission rules which Guinan utilized in its com- 
putations contain a caution to applicants that whenever 

21/ A recount of the population residing within Guinan's 


proposed normally protected contour was also accomplished 
after release of the final Decision (R. 243). 
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possible they should determine interference by actual measure- 
ments. Thus, Section 3.152, 47 CFR 3.152 (1957), specifically 
provides that: 

In the determination of interference, groundwave 

field intensity measurements will take precedence 

over theoretical values provided such measurements 

are properly taken and presented. 

The basis for the caveat in Section 3.152 is the fact 
that since the propagation of a station's groundwave signal 
depends, in large part, upon the conductivity of the soil of 
the area, the best means of determining the soil conductivity 
vaiue for a particular area are actual measurements of a 


broadcast signal traversing the terrain involved, taken in 


accordance with prescribed procedures. See Hecksher v. Federal 


Communications Commission, 102 U.S. App. D.C. 350, 253 F.2d 872. 


Thus, while the Commission's rules (Section 3.183(c), 47 CFR 
3.183(c) (1957) provide that: "In all cases whe re measure- 
ments taken in accordance with the requirements are not 
available, the groundwave intensity must be determined by 
means of the pertinent map of ground conductivity and the 
groundwave curves of field intensity versus distance," they 
also provide that: 

It is recognized that in areas of limited size 

or over a particular path, the conductivity 

may vary widely from the values given; there- 


fore, these maps are to be used only when 
accurate and acceptable measurements have 
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not been made. 22/ 


Accordingly, since there was no showing made in the 


petition that there were reasonable grounds for Guinan's 


failure to introduce actual measurements at the hearing, the 


Commission concluded that (R. 243): 


Due diligence is not demonstrated, in our opinion, 
by resting one's case upon a single method of 
computation, and then, when confronted with an 
adverse decision, employing another method of 
computation which could have as easily been: 

used at an earlier time. 


The Commission's conclusion was clearly correct, In 
its brief to this Court, Guinan concedes (Br. 26) that it 
was the release of the Commission's decision denying its 


application that belatedly prompted it to re-analyze its 
23/ 
engineering showing. This failure to adduce measurements 


at the hearing cannot properly be equated with the “due 


22/ The maps (Figures M3 and RB3 of Section 3,190, 47 CFR 3.190) 
referred to are maps of the United States on which 'representa— 
tive or expected conductivity values for each area are set out. 
These values were derived from extensive actual measurements 
available or submitted to the Commission over the roughly 
34-year period in which it has regulated assignments in the 
standard broadcast field, As new measurements become avail-— 
able in significant quantities, the maps are revised to reflect 
these measurements; the last such revision was on February 

24, 1954 (19 F.R. 1247). 


23/ Guinan's suggestion (Br. 26) that it was somehow mislead 
into believing that the provisions of Section 3.28(c) could 

not result in a denial of its application is completely un- 
warranted. As shown in Point II, supra, such “reliance” ignores 
a consistent line of Commission decisions interpreting and 
applying the ten percent rule to daytime only proposals. 
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diligence” which Section 1.191(f) of the Commission's Rules 
and the decisions interpreting it require. To permit a record 
to be reopened without any further showing of cause in order 
to introduce material which had been available throughout 

the proceeding would be in clear derogation of the provisions 
of Section 405 of the Act and the Commission's Rules. 

In its brief (p. 27) Guinan, although recognizing that 
due diligence is required, argues on the basis of Kentucky 
Broadcasting Corp. v. Federal Communications Commission, 

84 U.S. App. D.C. 383, 174 F.2d 38; KIBS, Inc., 10 Pike & 
Fischer, R.R. 876c; and Loyola University, 12 Pike & Fischer, 
R.R. lll6a, that this requirement must give way where the 
allegedly new evidence can have a "direct" effect upon the 
Commission's decision (Br. 26-27). 

The cases do not support Guinan's claim. Rehearing 
was sought in the Kentucky Broadcasting case on issues of 
character qualification and program proposals, either of 
which could have had a substantial effect upon the decision, 
In the Loyola decision, affirmed by this Court, sub nom, Noe, 
et al:v. Federal Communications Commission, 104 U.S. App. D.C. 
221, 260 F.2d 739, one petition for rehearing alleged the 


death of a party, a fact considered by the Commission and 


found not to have a significant effect on the decision; the 


other petition was found in part to allege matters already 


considered, of which a re-evaluation was sought, and in part 


‘eS 1 


to permit an additional financial showing, concerning which 


the Commission said (12 Pike & Fischer, R.R. at 1ll6e): 

[petitioner] had abundant notice of its burden 

with respect to this matter and cannot be permitted 

to delay a final adjudication of this proceeding 

by a belated attempt, in the face of an adverse 

conclusion in this respect, to bolster its showing 

with respect to matters concerning which it had 

ample opportunity to adduce evidence during the 

regular course of the hearing. 

The petition for rehearing in KTBS, Inc., in addition 
to seeking re-evaluation of factors already considered, also 
sought to introduce "new" evidence going to character quali- 
fication, which the Commission found not to be new or material, 
None of these cases holds or suggests that the due diligence 
standard is to be applied only to evidence which could not 
have a direct effect on the Commission's decision. 

The request for rehearing was a matter committed to 
the Commission's discretion, Communications Act, Section 
405; United States v. Pierce Auto Lines, 327 U.S. 515, 534. 
No abuse of that discretion has been shown. The existing 
record had been made in full compliance with the Commission's 


rules relating to engineering evidence, and the Commission 


was fully justified in refusing to reopen the proceeding 


24/ 


" 


for material which could not possibly be considered “new. 


247 As for Guinan's attempt (Br. 27) to tie itself to Mount 
Carmel, it ignores the fact that Guinan has made no showing 
that a denial of its application will have the permanent 
effect of denying a radio station to Mount Carmel. 
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CONCLUSION 

Guinan'’s position appears to be taken without suf- 
ficient regard to two important and related considerations 
which are inherent in the entire scheme of the Communications 
Act: (1) that community need alone may be insufficient with- 
out minimum applicant capacity and qualification to serve 
the public interest, and (2) that denial of a particular 
application is not, at least in the absence of a showing of 
"last chance”, rejection af the community's needs. As the 
Commission stated in its 1954 Report and Order (10 Pike & 
Fischer, R.R. at 1598): 

# * * a grant might be made which represented a 

markedly inefficient operation and which might 

preclude some future assignment of a much more 
efficient nature. 

With respect to some factors, such as citizenship, 
degree of community need is irrelevant. With others, in- 
cluding the efficient use of frequencies, greater community 
need may outweigh some inadequacy - in the applicant — in 
some cases of inefficiency, perhaps beyond the 10 percent 
standard of the rule. In this case, with interference far 


greater than the 10 percent standard of the rule, the Com- 


mission made a clearly reasoned judgment that Guinan's 


proposal could not be found to serve the public interest, 
convenience and necessity. It also properly denied Guinan's 


petition for rehearing. 
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Accordingly, the Commission's decision and orders 


herein should be affirmed, 
Respectfully submitted, 


Max D. Paglin, 
General Counsel, 


Daniel R. Ohlbaunm, | 
Assistant General Counsel, 


Richard M. Zwolinski, 
Counsel, 


Federal Communicatiens Commission. 
Washington 25, D. C. 


July 6, 1961. 
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APPENDIX 


Rules and Requlations of the 


Federal Communications Commission: 
Section 3.28(c), 47 CFR 3.28(c), 
provides as follows: 


Upon a showing that a need exists, a 
Class II, III, or IV station may be assigned 
to a channel available for such class, 
even though interference will be received 
within its normally protected contour; 
Provided: (1) no objectionable inter- 
ference will be caused by the proposed 
station to existing stations or that if 
interference will be caused, the need for 
the proposed service outweighs the need 
for the service which will be lost by 
reason of such interference; and (2) primary 
service will be provided to the community 
in which the proposed station is to be 
located: and (3) the interference received 
does not affect more than 10 percent of 
the population in the proposed station's 
normally protected primary service area; 
however in the event that the nighttime 
interference received by a proposed 
Class II or III station would exceed 
this amount, then an assignment may be 
made if the proposed station would pro- 
vide either a standard broadcast nighttime 
facility to a community not having such 
a facility or if 25 percent or more of 
the nighttime primary service area of 
the proposed station is without- primary 
nighttime service. Further, proviso 
(3) of this paragraph shall not apply 
to existing Class IV stations proposing 
power in excess of 250 watts with respect 
to population in the primary service 
area outside the equivalent 250 watt, 

0.5 mv/m contour. 
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No. 16,163 


DANIEL F. GUINAN, RICHARD H. GUINAN, 
FRANCIS D. GUINAN, AND LAWRENCE E. 
GUINAN d/b/a/ GUINAN REALTY COMPANY, 


Appellants, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LOUIS ADELMAN, 
Intervenor. 


APPEAL FROM DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Counsel for Intervenor have consulted with counsel for the Appellee, 
and have reviewed the Counterstatement of the Case set forth in Appellee's 
Brief. Intervenor agrees with and adopts the Counterstatement of the 


Case set forth in Appellee's Brief. 


STATUTES AND REGULATIONS INVOLVED 


The pertinent provisions of governing statutes and Commission 
regulations are set forth in the Appendix to Appellee's Brief. 


SUMMARY OF ARGUMENT 
I 


Section 3.28 (c) of the Commission's Rules represents a valid 


exercise of the Commission's rule making power insofar as it defines 


one element of the public interest. United States v. Storer Broadcasting 
Co., 351 U.S. 192. If an applicant is determined to be disqualified because 
of violation of this provision, it is not necessary that its application be 
compared with any other application. Simmons v. Federal Communica- 
tions Commission, 79 U.S. App. D.C. 264, 145 F. 2d 578. In accordance 
with the requirements of Storer, Guinan was afforded a full opportunity 
in an evidentiary hearing to attempt to establish that the need for its 
proposed service was sufficiently great to warrant waiver of the 10% 
Rule. The Commission's determination that waiver was not warranted 
in the circumstances because of the excessive violation of the 10% Rule 
proposed by Guinan was not only fully consistent with the Commission's 
application of the Rule in other cases, but more significantly, was fully 
consistent with the attainment of the objectives of Section 307 (b) of the 
Communications Act and the 10% Rule. 


aa 


Guinan's belated effort to introduce an entirely new factual basis 
for the proceeding after the Commission had issued its final decision 
was properly rejected by the Commission. The field intensity measure- 
ments which Guinan took after the proceeding had been completed clearly 
should have been taken prior to the hearing, since the use of the soil 
conductivity map indicated a substantial violation of the 10% Rule and 


3 


because the Commission's Rules plainly stated that a showing based on 
field intensity measurements is preferable to a showing based on the soil 
conductivity map. Guinan's failure to take measurements prior to the 
hearing was an affirmative choice, and it took the measurements after 
the hearing only because it was unsuccessful. To allow rehearing in 
such circumstances would not only result in unfairness to other appli- 
cants, and render virtually all Commission decisions impermanent, but 
would, further, remove all incentive for applicants to make the best pos- 
sible showing at any hearing which is designated. 


ARGUMENT 


I 


THE COMMISSION PROPERLY HELD GUINAN 
TO BE DISQUALIFIED FROM RECEIVING 
THE AUTHORIZATION IT SOUGHT 


The argument contained in Points I and I of Guinan's Brief 
(pp. 12-24) urges essentially that the Commission was required by 
the evidence of record to hold Guinan qualified to receive the authoriza- 
tion it sought, and therefore that the Commission was further required 
to compare the Guinan and Adelman applications to determine which 
would better effectuate the provisions of Section 307 (b) of the Com- 


munications Act of 1934, as amended. Although Guinan seems to make 


separate attacks (1) on the Commission's power to apply its 10% Rule 
(Section 3.28 (c) of the Commission's Rules) in such a manner as to 
result in Guinan's absolute disqualification, and (2) on the exercise of 
the Commission's discretion in refusing to waive the requirements of 
that Rule, analysis demonstrates that Guinan in reality challenges only 
the manner in which the Commission disposed of the various considera- 
tions which bear on the matter of the waiver. Guinan's contentions must 
be rejected. The Commission's determinations were reasonably related 
to the achievement of the objectives both of Section 307 (b) of the Act and 
the 10% Rule, and were, furthermore, based squarely on all material facts 
disclosed by the record. 
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That the Commission is not required to make any comparative 
evaluation of competing applications in situations where one of the ap- 
plicants is determined, as a threshold matter, to lack qualifications 
necessary for the authorization it seeks, is well established. Simmons 
v. Federal Communications Commission, 79 U.S. App. D.C. 264, 145 
F.2d 578. Nor, in fact, does Guinan suggest that the Commission should 
be put to the needless task of comparing the relative merits of an applica- 


tion which cannot be granted with one which can be granted. 


Federal Communications Commission v. Allentown Broadcasting 
Company, 349 U.S. 358, relied on by Guinan (Br., pp. 15-16), requires 
no such needless procedure. That case involved consideration of ap- 
plications by two applicants, each of whom was determined as a threshold 
matter to be qualified for the authorization it sought, and this was noted 
in the third paragraph of the Supreme Court's opinion. + Consequently, 
nothing in that decision in any way limits the Commission's power to 
determine initially whether competing applicants are qualified in an 
absolute sense before reaching any question of the comparative merits 
of their applications. Guinan appears to argue that Allentown holds that 
violation of the 10% Rule, unlike all other statutory and regulatory re- 
quirements, may never constitute an absolutely disqualifying factor. 
But, since both applicants in that case were held to be qualified, the 
question raised here by Guinan was not presented, and certainly not 
decided. 


—— 


2 That the contentions of the Government concerning the proper implementa- 
tion of Section 307 (b) in the Allentown case were limited to situations in which 
qualified applications were considered, is established by the following conten- 
tions from the Solicitor General's Brief: "There is no doubt * * *that the 
purpose and effect of Section 307 (b) is to require that in any proceeding where 
the Commission is called upon to grant a license to one of several qualified ap- 
plicants seeking mutually exclusive licenses to serve different communities or 
areas, its choice must be governed by [the mandate of Section 307 (b)]" (pp. 28-9; 
emphasis added); and, "When confronted with competing applicants proposing to 
serve different communities, the Commission, after ascertaining whether the 
applicants are qualified to be licensees, customarily determines which of the 
communities or areas for which service is proposed is in greater need of such 
service” (p. 30; emphasis added). 
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Guinan's position is merely asserted, never explained. Apparently, 
it is Guinan's view that because the 10% Rule was enacted as a tool for 
the effectuation of Section 307 (b), and because it relates to only one 
factor — efficiency — contained in that section, the Commission may 
never find an applicant disqualified because of violation of the 10% Rule, 
but must in every instance make a complete determination under Section 
307 (b) as the basis for the grant or denial of an application. This posi- 
tion, if adopted, would result not only in complete vitiation of the 10% 
Rule, but would severely limit, if not eliminate the Commission's rule 


making power. 


There are, of course, many areas in which both this and other 
administrative agencies have adopted rules to implement general stat- 
utory provisions. The power of the Commission to implement and 
interpret specific provisions of the Communications Act by rule was 
expressly upheld by the Supreme Court in National Broadcasting Com- 
pany v. United States, 319 U.S. 190, and United States v. Storer Broad- 
casting Co., 351 U.S. 192. In the latter case the Court upheld the 
authority of the Commission to specify by rule that one element of the 
public interest, namely concentration of control over broadcast media, 
could itself be grounds for denial of an application, irrespective of other 
public interest factors presented, provided that a hearing would be af- 
forded to determine whether a waiver of that rule should be granted in 
any case in which it was alleged that other public interest factors were 


of sufficient importance to outweigh the violation of the multiple owner- 


ship rule. 


The 10% Rule, as applied by the Commission, performs a func- 
tion perfectly analogous to the multiple ownership rule — it defines one 
important element of Section 307(b). In codifying the 10% Rule, the 
Commission made it clear that it is designed to insure a desirable 
allocation of standard broadcast stations throughout the country. Its 
purpose is to insure an efficient utilization of available facilities. Re- 
vision of Ten Percent Rule, 10 R.R. 1595. In this respect it is not 
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dissimilar from the Commission's Table of Allocations for Television 
Channels (Section 3.606 of the Commission's Rules), in which, by rule 
making, the Commission determined the desirable allocation of tele- 
vision frequencies on the basis of certain rigid requirements concerning 
the distance which must be maintained between television stations in 
order to provide optimum service.” The Commission made clear that 
the allocations policy exemplified in the 10% Rule is not concerned solely 
with the interference suffered or caused by the particular applications 
under consideration. It stated that without the 10% Rule a vastly greater 
number of stations could occupy a given frequency even without having 
the new stations cause "objectionable interference" to existing stations, 
put that this would be undesirable because the non-objectionable inter- 
ference which would thereby result would, in the aggregate, seriously 
degrade the operation of all stations on the frequency. Revision of the 
Ten Percent Rule, 10 R.R. 1595, 1598. 


———— 


Thus, the Commission, by this rule, has informed the public and 
all potential applicants of its view that in order to maintain a desirable 
spacing between stations and to limit the number of stations on a fre- 
quency for the benefit of all of them, applications proposing an operation 
which would suffer more than 10% interference will be deemed inefficient 
and contrary to the public interest, unless some unusual need for the pro- 
posed service is shown. It must be remembered that the rule itself, on 
its face, recognizes the necessity for fairness and equitable distribution 
of radio facilities, by providing express exceptions in certain cases 
where need for the service is deemed to outweigh the inefficiency of 
the proposal. But where, as here, the proposal does not fall within 
one of these express exceptions, the applicant is remitted to the pro- 
cedure suggested by the Supreme Court in Storer the seeking of a waiver 


— 
of the rule, on which it is afforded a full hearing. In that hearing, as in 


7 This implementation of Section 307 (b) by rule making was affirmed by this 


Court in Logansport Broadcasting Corp. v. Federal Communications Commission, 
93 U.S. App. D.C. 342, 210 F.2d 24. 
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the instant case, the applicant is afforded the opportunity to show that 
other Section 307 (b) considerations outweigh the inefficiency of its 
proposal. 


The essential holding of the Commission which is challenged by 
the applicant is that the circumstances adduced by the applicant did not 
warrant the grant of the requested waiver. Appellants’ real challenge 
is not that the 10% Rule precludes consideration of fairness and equit- 
able distribution of facilities, for the Commission considered these 
matters in passing upon Appellants’ request for waiver. Its complaint 
is merely that the Commission incorrectly decided that waiver of the 
rule was not warranted on the facts presented here. 


In a determination peculiarly appropriate for the agency charged 
with the day-to-day enforcement and implementation of the Communica- 
tions Act, the Commission held that in view of the extent of the violation 
of the 10% Rule proposed by Guinan, and the fact that it proposed service 
to a relatively small area and population, the needs for the Guinan serv- 
ice including the fact that Mount Carmel is a city of substantial size 
without its own local radio facility, did not warrant waiver of the 10% 
Rule. Never, since the 10% Rule has been in effect, has the Commission 
granted a waiver for a violation of the magnitude proposed by Guinan. 
Nor, indeed, has Guinan pointed to any action of the Commission subse- 
quent to the issuance of the instant decision in which the Commission 
has proposed to condone such a gross violation. 


It is worthy of note that nowhere in its Brief does Guinan explain 
why, on the facts of this case, the gross deviation from the Commission's 
allocation plan proposed by Guinan is justified by other factors presented. 
It urges, rather, that the Commission "ignored" certain material evidence, 


and that the Commission reached a result inconsistent with determina- 


tions reached in other cases. The material allegedly "ignored" by the 
Commission related to the civic characteristics of Mount Carmel. But 


nowhere does Guinan suggest in what manner these characteristics, 
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which were set forth in a Finding of Fact by the Hearing Examiner and 
deleted from the Commission's opinion, enhance the need of Mount Carmel 
for a local station. The Commission did recognize that Mount Carmel is 
a community of substantial size which at the present time has no local 
radio station, and a need for a first local station was presumed (R. 235-6). 
The particular characteristics found by the Examiner did not add one whit 
to the conclusion that Mount Carmel is a community of substantial size 
without its own station. Indeed, although the Examiner proposed to grant 
the waiver sought by Guinan, that determination was not based on any of 
the civic characteristics alluded to by Guinan, but solely on its population 
and the other technical aspects of the Guinan proposal (R. 191-2). The 
Examiner relied on the other characteristics of Mount Carmel only in 
determining, after having decided that the waiver should be granted, 
whether Mount Carmel or Hazleton had greater need for the facility 
proposed (R. 192-3). The Commission, having properly concluded that 

no such comparison was necessary, correctly deleted those findings 
which were material only to such a comparison (R. 234). 


Moreover, Guinan is inaccurate in urging that the Commission 
"ignored" this material. The evidence on these matters was in the 
record, and was obviously considered by the Commission. The Commis- 
sion expressly explained that it deleted merely the Finding of Fact based 
on this evidence, after having considered it and determined that the find- 
ing was unnecessary (R. 234). 


That this determination was correct is evidenced by the Examiner's 
Initial Decision which, as noted above, relied on this material only in 
comparing Mt. Carmel with Hazleton, and by each of the other cases 
cited by Guinan in which such evidence was received. Thus, in Hunting- 
ton-Montauk Broadcasting Co., Inc., 25 F.C.C. 1309, 16 R.R. 173, the 
Commission explained that the programming evidence adduced by the 


applicant had no decisional significance, ° and in both Lawrence E. Reilly, 


3 It should be noted that in the instant case Guinan never attempted to demon- 
strate by a showing of the program service available to Mt. Carmel from existing 
stations or by reference to its own proposed programming that there was any 
special need in Mt. Carmel which was not already filled. 
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24 F.C.C. 257, 14 R.R. 985 and Southern Indiana Broadcasters, 24 F.C.C. 


521, 15 R.R. 349 the Commission made exactly the type of analysis which 


it made in the instant case. 2 


Since Guinan had demonstrated no special need of Mt. Carmel 
beyond the need of any substantial community for a first local'station, 
it is clear that the deletion of the finding which dealt with certain spec- 
ific characteristics of Mt. Carmel did not adversely affect Guinan's ap- 
plication. The Commission concluded that the need of Mount Carmel, 
as a substantial community, for its first local station was not sufficient 
to warrant condonation of such a great deviation from its allocations 
requirements, The Commission's brief discusses fully the various 
other cases relied on by Guinan in its effort not to show that the Com- 
mission was wrong here, but that the result here may not have been 
consistent with what the Commission did in other cases. The Commis- 
sion's discussion of these cases demonstrates conclusively that there 


has been no such inconsistency. 


The essential misconception under which Guinan labors is mani- 
fested by its discussion, (Br.,pp. 22-24) of the Commission's recent 
amendment, which renders the 10% Rule inapplicable to existing Class 
IV stations which seek to increase power from 250 w to 1 kw. This 
action by the Commission is merely the implementation of an alloca- 
tions decision previously reached, to raise the maximum permissible 
power of local Class IV stations. The determination was made that with 
respect to this class of stations, and this class of stations alone, because 
of the nature of the service they are designed to render, no deleterious 
effects would result by virtue of having existing stations each increase 
power to 1 kw, irrespective of the amount of interference each would 


4 tm Southern Indiana the Commission's conclusions did discuss the kinds of 
factors urged by Guinan here, but only in connection with the comparison between 
the applicants, and not in connection with its determination to waive the require- 
ments of the 10% Rule. 
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thereby suffer.” Guinan is not seeking a Class IV, but a Class III station, 


with respect to which the basic allocations considerations have remained 
constant, so that the amendment in no way affects it. But even if Guinan 
sought a Class IV station, it would be disqualified, since it proposes a 
new station and not an increase in the power of an existing station. It 

can be readily seen that since the Commission was dealing only with 
existing stations, the spacing between which has already been determined, 
the considerations are not the same as those here involved which would 


add a new station at an undesirable spacing. 


I 


THE COMMISSION DID NOT ABUSE ITS DISCRETION IN REFUSING 

TO GRANT THE GUINAN REQUEST FOR REHEARING 

Although Guinan has never in any way contested the fact that the 
evidence of record establishes that its proposal will suffer 22.5% ob- 
jectionable inferference, in violation of the 10% Rule, it now claims 
that this is not in fact the case, and that the Commission, after its final 
decision, should have reopened the record to receive evidence which 
might establish that the interference received would be less than 10%. 
Its request to the Commission for this relief was, however, in patent 
violation of Section 405 of the Communications Act and Section 1.191 (e) 
(formerly Section 1.390) of the Commission's Rules. The grant of such 
a request would deprive virtually all Commission proceedings of any 
finality whatsoever, and it is abundantly clear that the proffered evidence, 
which could easily have been supplied by Guinan originally, was brought 
forth by Guinan solely because its original presentation to the Commis- 
sion had been unsuccessful. If applicants are permitted in any case in 
which they are unsuccessful to attempt to undo the Commission's deci- 
sion by seeking additional evidence for the first time after an adverse 
decision has been rendered, no Commission determination can have 
any permanence. 

5 with such an across-the-board increase in power, no station would suffer 


objectionable interference to any area it had previously served. And, obviously, 
the number of stations on the frequency will not be increased. 
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The evidence submitted by Guinan concerning the interference 
which its proposal would suffer was based essentially on soil conduct- 
ivities taken from the Commission's Rules. Although, as Guinan indi- 
cates (Br. 26), this is ''an accepted method," Sections 3.152, 3.182(s), 
and 3.183 of the Commission's Rules establish the clear preferability 
of showings based on actual field intensity measurements, Guinan 
affirmatively chose not to utilize field intensity measurements, despite 
the fact that the showing which it did make indicated a severe violation 
of the 10% Rule. Guinan candidly admits that its decision to make field 
intensity measurements after issuance of the Commission's decision 
resulted solely from the fact that the Commission denied its application 
(Br. 26). § 


The Commission has consistently, and properly, since the time 
of its formation, applied Section 405 of the Communications Act and 
Section 1.191(e) of its Rules so as to deny requests to reopen a hearing, 
even prior to the rendition of a final decision, where the evidence upon 
which the request is based could have been obtained by the petitioner 


prior to or during the hearing itself. 


Thus, in 1936, in Voice of Longview, 3 F.C.C. 131, 133, a request 
for rehearing was denied on the ground that petitioner "could readily 


have ascertained many months prior to the hearing" the evidence on 
which it based its request to reopen the record, and that "the evidence 
claimed by petitioner to be newly discovered was readily predictable 

by it prior to and at the time of the hearing." In 1937, in Southwest 
Broadcasting Company, 3 F.C.C. 630, 636, the Commission denied a 
request for rehearing on the ground, inter alia, that, "The motion should 


° Guinan also recalculated the population within its normally protected 0.5 mv/m 
contour, and ascertained that an error had been made. The correct total was less 
than originally shown by Guinan. Since the error concerned population outside the 
interference area, it is clear that on the basis of the Commission's soil map the 
interference suffered by Guinan is greater than 22.5%. As recalculated, the total 
interference population would remain the same, but the total population served 
would be smaller. 
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show that the evidence was not and could not have been discovered by 
reasonable diligence prior to the trial or hearing (Dean v. Dean, 214 
N.Y.S. 364, 126 Misc. Rept. 797)." 


The requirement that a petition for rehearing show that alleged 
newly discovered evidence could not reasonably have been obtained prior 
to or during the hearing has been consistently applied by the Commission 
since that time. See Border Broadcasters Inc., 13 R.R. 476a; Loyola 
University, 12 R.R. 1116a; KTBS, Inc., 10 R.R. 876c. 


aS"? 


In support of its view that despite this consistent interpretation of 
the governing provisions, the Commission should have given Guinan a 
second chance, Guinan merely asserts (Br. 27) that where the proffered 
evidence shows the original decision to have been erroneous the Com- 
mission should exercise its discretion and conduct a second hearing. 
But, of course, this assertion begs the real question. If the Guinan ap- 
proach were adopted, there could never be assurance that any proceeding 
would be complete. The flood gate would be opened for all disappointed 
applicants to attempt to buttress their original showings by seeking to 
discover new evidence after their applications had been denied. Most 
important, adoption of this approach would relieve applicants of any 
responsibility to make the best showing possible at the original hearing. 
This would not only be extremely wasteful of the already overtaxed re- 
sources of the Commission and its staff, but would import into the Com- 
mission's adjudicatory processes an element of unfairness to competing 


applicants which Congress and the Commission have considered of suf- 


ficient importance to legislate against as described above. us 


Even if it were assumed, arguendo, that the facts are as now alleged 
by Guinan, this consideration would not suffice to warrant the total disrup- 


tion of the Commission's processes which a grant of its request would 


It should be noted that the Commission has applied a similar policy in other 
areas, such as in its rules and decisions concerning the amendment of applica- 
tions after they are designed for hearing. See Hamtramck Radio Corp., 6 R.R. 
43, 46. 
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entail. Unfortunately, the fact finding process in the Anglo-American 
judicial system is not perfect, and occasionally both courts and ad- 
ministrative agencies make erroneous decisions because the facts 
have not been accurately ascertained. But this defect cannot be effec- 


tively remedied by allowing litigants unlimited opportunities to improve 


their cases. No judicial system of which we are aware has adopted such 


an approach. 


Moreover, it cannot be assumed that the facts are as alleged by 
Guinan. Whether these measurements could ever be accepted and relied 
upon the Commission would have to be tested in a new hearing at which 
there would not only be substantial cross-examination concerning these 
and the other measurements alleged to be in Guinan's possession, but 
obviously, Adelman would have to be afforded the opportunity to take 
measurements, and the resulting hearing would unquestionably take 


longer than the proceedings already had herein. ® 


Both parties, includ- 
ing Adelman, who is entirely blameless in this matter, would be put to 
vast expense and, of course, the end result might be mere reaffirmation 
of the Commission's Final Decision. Grant of Guinan's request would 

be tantamount to repeal of Section 1.191 (e) of the Commission's Rules 
and of the pertinent provisions of Section 405 of the Communications 
Act. It would set a most unfortunate precedent, for few applicants would, 
after such a decision, take field intensity measurements prior to a hear- 
ing. All would recognize that if they were unsuccessful without such 
measurements, they might subsequently take the measurements and over- 
turn whatever decision the Commission had reached. | 


8 the disruptive effect of the Guinan request can best be grasped when it is 
recognized that if Adelman adopted the same tactics as Guinan, it would await the 
outcome of any reopened hearing before determining whether to take its own 
measurements. In the event of an adverse decision, it would then take measure- 
ments and seek a second reopening of the record. 


CONC LUSION 


It is respectfully urged that in the case at bar the Commission 


carefully and reasonably applied to the facts of record unchallenged 


rules and policies which are clearly in the public interest. Its Con- 
clusions are fully supported by its Findings, and they set forth with 
complete clarity the manner in which the decision comports both with 
Section 307 (b) and the general public interest standard. Guinan has 
established no significant question about the propriety of the Commis- 
sion's actions. The Commission's determination should, therefore, be 
affirmed. 
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THE CONTENTION THAT THE SO-CALLED "10% RULE" MAY 
BE AN ABSOLUTE BAR TO A GRANT OF AN APPLICATION 
1$ ERRONEOUS, AS BOTH THIS COURT AND THE COMMIS- 
SION HAVE RECOGNIZED. 

In the Appellants' Brief it was pointed out that the basic error of 
the Commission in this case was its refusal to consider the "fair... 
and equitable" standards of Section 307(b) of the Communications. Act, the 
Commission premising denial of Appellants’ application for a first radio 
station at Mount Carmel solely upon a Commission-adopted guide of the 
third statutory criteria, viz., efficiency. The Commission and Intervenor 
(Adelman) admit that the efficiency guide, the so-called "10% Rule" (Sec. 
3.28(c), Rules and Regulations) was the sole ground of denial of Appellants’ 
application and the consequent grant of Intervenor's mutually exclusive 
proposal for a second station in another community in Pennsylvania. In 
their briefs they contend (FCC Br. 9, 15; Adelman Br. 4) that the 10% 
Rule" is a matter of basic qualification. They argue that unless an ap- 
plicant meets the efficiency-of-operation guide, namely that no more than 
19% of the population within a proposal's calculated primary service con- 
tours will be subject of interference from existing stations, the Commis- 
sion can hold that the applicant lacks basic qualifications to be a licensee. 
The 10% Rule,” say the Commission and the Intervenor, can be applied 
as an absolute bar even in situations such as here present where the pro- 
posal is for a first station ina community of substantial size with demon- 
strated desires and needs for a local radio outlet. 


This argument simply cannot be accepted in light of this Court's 


holdings in the Beaumont case and the Interstate case,” and in further 


light of the Commission's admission that the 10% provision of its rules 


i Beaumont Broadcasting Corp. v. Federal Communications Commission, 91 
U. . App. D.C. 111, 202 F.2d 306. 


Interstate Broadcasting Co. v. Federal Communications Commission, 105 U.S. 
App. D.C. 224, 265 F.2d 598. 
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contemplates waivers of the criterion as well as exceptions and that 
applications have been granted under both waivers of and exceptions to 
the guide. The suggestion that the 10% guide can be applied immutably 
and that adherence thereto may be required as a matter of basic qualifi- 
cation, as was the requirement that a radio tower not be a hazard to air 
navigation (Simmons case)® cannot stand when viewed against either the 
Communications Act, this Court's decision or the Commission's own 


actions concerning the '10% Rule." 


Turning first to the Simmons case, one chiefly relied upon by the 
Commission and Adelman to justify the Commission's action in denying 
Appellants' application, it is apparent that the case is completely distin- 
guishable. In Simmons the application was denied because the applicant's 
radio tower would be a hazard to air navigation and because the proposed 
operation would cause interference to existing stations. In this factual 
context the Commission held that since it would have to deny Simmons 


because of the air hazard it was not necessary to compare his proposal 


with a competing application. On review this approach was approved by 


this Court, saying: 


‘We think the public interest, convenience and necessity 
(footnote omitted) clearly require the Commission to. deny 
applications for construction which would menace air navi- 
gation. It follows that appellant's application was rightly 
denied. No formal or direct comparison is necessary be- 
tween an application which must be denied and one which 
may be granted. Relative consideration is meaningless un- 
less there are two applications, either of which considered 
alone might be granted," (Simmons v. F.C.C., 79 U.S. App. 
D.C. 264, 265, 145 F. 2d 578, 579. Underscoring supplied). 


In the instant case, however, the Appellants' tower is not a hazard to air 
navigation nor would the proposed first station at Mount Carmel, Pennsyl- 
vania cause interference to any existing station. No person would lose 
radio service, and substantial numbers would gain a new service. Insofar 
as the Simmons tests are concerned, the Appellants' application is not 


—————————— 


3 Simmons v. Federal Communications Commission, 79 U.S. App. D.C. 264, 
145 F.2d 578. ar in; 
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one which "must be denied.’ Nor is it one which the Commission can 
reject without full consideration of the fair and equitable criteria of 
Section 307(b) of the Act. 


Appellants do not dispute the Simmons holding that where one of 
two mutually exclusive proposals for the use of a frequency involve a 
hazard to air navigation and must therefore be denied.the Commission 
can appropriately stop at that point and withhold comparative considera- 
tion of the two applications. Nor would the Appellants deny that certain 
other shortcomings may be a basis for a threshold denial of an applica- 
tion, e.g., basic financial qualifications, Deep South Broadcasting Co. v. 
Federal Communications Commission, 107 U.S. App. D.C. 384, 278 F.2d 
264. Such threshold denials find direct authority in the Communications 
Act of 1934, as amended. However, as both the Commission and this 
Court have recognized time and time again, the 10% provision of the 
Commission's Rules (Section 3.28(c) ) is ina different category. It is 


a "norm, not a hard and fast rule." Beaumont Broadcasting Corp. v. 


Federal Communications Commission, 91 U.S. App. D.C. 111, 115-116, 


202 F. 2d 306, 310; Interstate Broadcasting Co. v. Federal Communications 
Commission, 105 U.S. App. D.C. 224, 228, 265 F.2d 598, 602. Whether the 
rule should be applied or waived depends upon the ever-present considera- 


tions of Section 307(b) of the Act, Interstate Broadcasting, supra. 


The Storer case, United States v. Storer Broadcasting Co., 351 U.S. 
192, 76 S. Ct. 763 relied upon by the Intervenor (Adelman Br. 2, 5, 6) and 
cited by Appellee (FCC Br. 18) to support the Commission's decision in 
the instant case is distinguishable. In the first place the case involved the 
Commission's multiple ownership rules, not the so-called 10% rule. 
Secondly, the Commission supported their validity upon an understanding 
that in a given situation the application of the rules would be considered 
against circumstances suggesting the inappropriateness of such applica- 
tion, Id. 76 S.Ct. at 769-71. Finally, the public interest considerations 
sought to be defined in advance by the multiple ownership rules, such as 


the national anti-trust policy, the preservation of competition in radio and 
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television broadcasting, and the elimination or suppression of concentra- 
tion of control of communication media, are far different from the technical, 
waivable, norm or standard of 10% with respect to the amount of interfer- 


ence a Station should receive. 


At this juncture it is appropriate to again briefly consider the Com - 


mission's own views on the question of whether departure from the 10% 
provision may be a matter of absolute disqualification. In their main 
brief Appellants showed that when the Commission codified the 10% pro- 
vision it acknowledged that the public interest often required a grant of a 
proposal in spite of a departure from the stated efficiency standard (App. 
Br. 13). Indeed the Commission admits (FCC Br. 14) thatthe. very Report 
and Order accomplishing the codification announced that waivers could be 
requested and would be granted where the public interest required such 
action.* Neither the Appellee nor the Intervenor deny that the Commission 
has in fact waived the 10% provision and has given substantial indication 
that its policy with respect to the importance of the specified norm is. 
shifting, as the Appellants showed in their main brief (App. Br. 19-20, 
21-23). Both the Appellee and Intervenor attempt to shrug off Southern 
Indiana Broadcasters, Inc., 24 F.C.C. 521, 15 Pike & Fischer R.R. 349 
(FCC Br. 22-23, Adelman Br. 9), but neither successfully distinguishes 
the Commission decision in that case from this one nor explains why the 
Hearing Examiner's reliance on that Commission precedent (upon which 


he premised a grant of Appellants' application) was misplaced.> 


4 The "unusual circumstances" which would give rise to a waiver were not de- 
fined nor were any standards prescribed, the question of requiring or not requiring 
adherence to the 10% standard being left for determination against all the facets ofa 
proposal. In such way the Commission retained flexibility of its licensing policies 
and provided for an ultimate judgment in each case of whether the grant of a license 
would serve the statutory mandate. See Interstate Broadcasting Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 224, 228, 265 F.2d 598, 602. 


5 In Southern Indiana the applicant would receive interference to: 17.1%, and the 
departure from the 10% norm was approved because the proposal would bring a 
first local station (as would Appellants' here), would add a third primary listening 
service in the community (Appellants would supply the second primary listening 
service in their community), would provide a second primary service to 12,378 
persons (Appellants would provide a second such service to 35,411 in addition to 
the 14,222 in Mount Carmel and a new service to approximately 130,000 persons). 
(R. 189-190). 
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Two very recent actions by the Commission, in waiving the 10% 
provision, should be mentioned here because the situations with respect 
to them were portrayed and relied upon by Appellants in their main brief. 
On July 5, 1961, the Commission released its final decision in Old Belt 
Broadcasting Corp., 20 R.R. 1035,° granting applications for increase 
in daytime power of two existing Class Ill stations, one of which will 
receive interference affecting 19.1% of the population within the normally 
protected contour and the other 13.1%. These grants were made even 
though the two applicants involved would cause interference to each other 
and both would provide no new local service and merely a third or fourth 
service to outlying areas not exceeding a total of only 61,000 persons. 
This action canpot'be squared with the denial of waiver with regard to 
Appellants’ proposal which proposed a new first station for a community 
of 14,222 people, and a second service to approximately 50,000 people, 
and a new broadcast service (not merely an improvement of existing 
service) to 130,000 people. One of the bases cited by the Commission 
for grants in the Old Belt case was the fact that waiver would permit 
the improvement of the facilities of WJWS, the only station in South Hill, 
Virginia, which is a hamlet with a 1950 Census population of 2,153, less 
than 1/6th the size of Mt. Carmel. Based on the facts, it is virtually im- 


possible to reconcile the results in Old Belt ‘and the instant case, but 


even more importantly, it is completely impossible to square the Old Belt 
action with the Commission's contention that the 10% provision is such an 
integral part of the allocation rules that a departure from the norm can be 
deemed as disqualifying an applicant from further consideration of his 
proposal. 


6 Commission instructions proposing waivers of the "Ten Percent Rule" and 
grants of the applications for increase in daytime power of the Class III stations 
involved were cited in Appellants' Brief (pp.21-22), and alluded to in Commission's 


Brief (p. 25, footnote 20). 


: It ig not without significance that there was a dissent to the decision on the 
ground in part that the action was inconsistent with previous decisions of the Com- 
mission in such cases as Lawrence A. Reilly, 24 F.C.C. 257, and Huntington- 
Montauk Broadcasting Co., 25 F.C.C. 1309, the very cases the Commission urges 


upon this Court as Commission precedent for the denial below of Appellants' ap- 
plication (FCC Br. 22-23). 
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Approximately one week after Old Belt, on July 11th, the Commis- 


sion's final decision in the case of Suburban Broadcasting Co., Inc. __ 
Pike & Fischer R.R. _, F.C.C. 61-852, Mimeo. 6641, was released.® 
The figure with respect to the 10% standard was in that case 16.6% inter- 
ference received but the Commission waived the departure even though 
there was not present the factor of establishing a new station, the applica- 
tion involved being one for increase in power. In Suburban there were 
already a minimum of ten and a maximum of thirty-five existing services 
in all parts of the area where the proposed operation would bring an ad- 
ditional service. In the instant case, Appellants' station would mean a 
first local station and a second listening service (and thus first choice of 
service) to some 49,000 persons. No wonder the Appellee relegates to 
footnote treatment (FCC Br. 25) the Commission's earlier instructions 


in Suburban, now ripened to a final decision. 


Further examples are not necessary, for it is clearly apparent that 
the Commission has not and for the future does not propose to view the 
10% norm as so critical to its allocations policies that failure of an ap- 
plicant to meet the norm disqualifies him and makes his application one 
which "must be denied" (Simmons case, supra). From all that is shown 
in the Appellants' main brief and in the within Reply Brief it is clear that 
nothing in the Communications Act, nothing in Beaumont or Interstate, 
nor yet anything in the Commission's own views of Section 3. 28(c) of the 
Rules, requires that the Appellants' application "must be denied. '' Hence, 
the situation before the Court in Simmons is not present here. The major 
basis of the Commission's and Intervenor's attempted justification of the 


Commission's erroneous action below being eroded, reversal is required. 


8 oct, 
Earlier instructions to waive the 10% provision and grant the, application dis- 
cussed in Appellants’ main brief. (App. Br. 22). , 


II 


THE COMMISSION AND THE INTERVENOR COMPLETELY 

AVOID INTERSTATE, THE RECENT LEADING CASE IN THIS 

COURT CONCERNING THE 10% RULE. 

One of the cases chiefly relied upon by Appellants is Interstate 

Broadcasting Co. v. Federal Communications Commission, 105 U.S. 
App. D.C. 224, 265 F. 2d 598 (1959), (App. Br. 13-15), which is the only 
decision of this Court which discusses the '10% Rule" following the adop- 
tion of Section 3.28(c) in 1954. Neither Appellee nor Intervenor makes any 
reference to this decision, much less any attempt to distinguish it, even 
though Appellants set forth (App. Br. 14- 15) apparent inconsistencies be- 
tween the argument made by the Commission to this Court in Interstate 


and the Commission's decision below in the instant case. 


Appellants’ reliance on this Court's decision in Interstate is thus 
unchallenged. Additionally, the Commission's avoidance of the Court's 
discussion of the effect and place of the "10% Rule" within the legislative 
directive of the Communications Act suggests that in the proceedings below 
on Appellants' application the Interstate views were overlooked. Applicants, 
such as Appellants here, were entitled to rely on the Court-approved view 
that the so-called "10% Rule” could not be singled out from other Section 
307(b) considerations which may be present. In this light it is submitted 
that the arguments of the Appellee and Intervenor to the effect that the 
Commission could apply a rule implementing only one of the statutory 
criteria of fairness, efficiency and equitableness, namely efficiency (FCC 


Br. 18, Adelman Br. 5), must fall. For this additional reason (see Point 


I, supra) the Storer® case is not apposite here. 


9 United States v. Storer Broadcasting Co., 351 U.S. 192. 
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THE ARGUMENT THAT THE COMMISSION FULLY CONSIDERED THE 
QUESTION OF WAIVER OF THE 10% RULE IS DEFECTIVE, BOTH BE- 
CAUSE THE CONTENTION OF "FULL CONSIDERATION" IS UNREAL- 
ISTIC IN LIGHT OF THE ARGUMENTS AS TO THE RIGIDITY OF THE 
RULE, AND BECAUSE THE REFUSAL TO PERMIT A WAIVER WAS MADE 
ON LESS THAN PROPER FINDINGS. : 


The arguments of the Commission and the Intervenor that the 


Commission's determination not to waive the 10% rule in this case was 
based upon a full consideration of Appellants' proposal must be read 
against their (Appellee and Intervenor) attitude as to the rigidity of the 
rule in this case. Since they equate failure to comply with the 10% rule 
with the construction of a radio tower which would constitute a hazard to 
air navigation, and hence require denial of the proposal without more (see 
discussion under Point I, supra, and their reliance on the Simmons case), 
the arguments that the decision below can be sustained on the ground that 
the Commission nevertheless considered all meritorious aspects of Ap- 
pellants' proposal is an apparent makeweight. More than that, the argu- 


ment lacks support in the record. 


The Commission admits that it deleted findings about, the community 
of Mt. Carmel, where Appellants would construct and operate the first 
radio station (FCC Br. 23), but argues (Id.) that the deleted findings were 
not required to be considered because the decision to deny the application 
had been made on efficiency grounds, i.e., failure to comply with the 10% 
rule. The proffered justification for failing or refusing to consider all 
aspects of Appellants’ meritorious proposal and to weigh Appellants’ 
efficiency quotient as one element in the 307(b) comparison of the pro- 
posals for a first station in Mt. Carmel (Appellants') and a second station 


in Hazleton (Intervenor's) cannot be approved by this Court. 


Appellee contents itself with the statement that the Commission did 
consider 307(b) considerations but this can no way be determined from the 
final decision, nor can it be assumed, for each applicant is entitled to have 


findings and conclusions made on all material issues of fact, law and 
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discretion pursuant to Section 8(b) of the Administrative Procedure Act, 
5 U.S.C. Sec. 1007(b). Here it is apparent that the Commission did not 
consider all relevant factors under the statutory mandate of Section 307(b) 


of the Act or in its consideration of the question of waiver of Section 3.28(c). 


The Commission refused to consider anything about Mt. Carmel, Penn- 
sylvania, except the population (FCC Br. 23). The relevant evidence not 
considered, going both to the issue of waiver and to comparative 307(b) 
choice which had to be made between the competing communities, included 
the Examiner's findings stricken by the Commission as well as other evi- 
dence regarding the needs and desires of the community for its first radio 
station. The public expressions of need for a local radio outlet are in the 
record from such individuals as the commander of the local American 
Legion Post, president of the Mt. Carmel Lions, a Mt. Carmel Rabbi, the 
Roman Catholic Bishop of the Mt. Carmel Deanery, the Superintendent of 
the Mt. Carmel joint school system, secretary of the Mt, Carmel Minister- 
ial Association, the Mt. Carmel postmaster and Red Cross chairman, and 
by the secretary of the Mt. Carmel Businessmen's ‘Association, (R. 115- 
129). 


Intervenor recognizes (Adelman Br. 6-7) that applicants before the 
Commission are entitled to a full hearing on the question of waiver of the 
Commission's Rules, this being the doctrine of United States v. Storer 
Broadcasting Co., 351 U.S. 192, 76 S. Ct. 763 (1956). Intervenor assumes 
that Appellants were afforded such a hearing and". . . the opportunity 
to show other Section 307(b) considerations outweigh the inefficiency of 


[their] . . . proposal." (Adelman Br. 7). Such “opportunity” is precisely 


what the Appellants were not afforded by the Commission in this case be- 
cause of the Commission's failure to consider a major portion of the show- 


ing of need for the proposed station at Mt. Carmel. 


As shown by the Appellant in its brief in chief (App. Br. 17-20), and 
by the foregoing, the Commission's argument that it considered the total 
situation before determining whether or not to waive the 10% rule is just 


so much argument. The Commission has not shown, beyond mere mathe- 
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matical calculations and comparisons of numbers involved in this case and 
other cases, why it refused to waive the 10% provision here. The basis 
offered for failing to make the waiver being insufficient, the decision can- 
not stand. See Commonwealth of Puerto Rico v. Federal Maritime Board, 
__ U.S. App. D.C. (C.A.D.C., Case No. 15846, Slip Op. Feb. 23, 1961). 


The final reason advanced by the Commission to justify its action in 
this case is the contention that Appellants did not demonstrate that denial 
of their application would have the effect of permanently denying Mt, Carmel 
an opportunity for a radio station (FCC Br. 31-32). This requirement is not 
found in the statute, indeed Section 307(b) suggests that any such require- 
ment is beyond consideration. In addition, the demonstration which the 
Commission says the Appellants should have made could not in fact have 
been made since future and presently unforeseen changes in' frequency 
allocations would have to be reckoned with. No authority is cited by the 
Commission for this "last chance" doctrine. No authority is cited for 
the proposition that the requirement must be met before the 10% Rule 
will be waived, and the fact that the Commission based its refusal or 
failure to enter a waiver here even in part on the superimposed illegal 


“ast chance" requirement infects its decision. 


But going further, a presumption that a proposal is not a “last 


chance" for a community is less logical and less related to the present 
day radio spectrum situation than a contrary presumption that a proposal 
does represent the last opportunity for a community to obtain a station 
and that a denial of such application would have the effect of permanently 
denying a local station. The Commission cannot be permitted to take an 
illogical and unproved assumption and utilize it to justify a. failure to give 
requisite consideration to the inescapable requirements of Section 307(b) 
of the Communications Act and the question of waiver of the 10% rule. 
The errors cannot be corrected by suggesting the absence of additional 
evidence on the part of the Appellants. The Commission is required to 
make its findings and decisions on the record before it. Section 8(b), 


Administrative Procedure Act, supra. 
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If it should be held by this Court that the Commission may in fact 
treat compliance with Section 3.28(c) of its Rules as a threshold matter, 


a holding which Appellants believe would be contrary to authority, partic- 
ularly this Court's decision in Interstate Broadcasting Company v. Federal 
Communications Commission, supra, the Commission must still be reversed 
for failure to consider all of the relevant and material evidence bearing on 
the question of waiver with respect to the Appellants’ application. The Com- 
mission's responsibility to consider all the relevant and material evidence 
under Section 8(b) of the APA, supra, is all the more compelling if waiver 

of the 10% Rule may be treated as a threshold matter of basic qualifications. 
Whether or not this Court rules that the "10% Rule" is a matter of basic 
qualifications, the Commission's determinations in this case must be 
reversed for failure to consider and make appropriate findings and con- 
clusions on all of the material issues of fact, law and discretion going to 

the question of waiver of the "10% Rule" with respect to Appellants' applica- 


tion. 


CONCLUSION 


For all the foregoing reasons, in addition to those stated in Appellants' 
main brief, the decision and orders of the Commission which are the sub- 
ject of the instant appeal should be reversed, the case should be remanded 
to the Commission, and the relief requested by Appellants should be granted. 
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